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C'ourt of Appeals of the District of Columbia 


No. 465i). 

Washington and Old Dominion Railway Company, 

a (Corporation, Appellant, 


vs. 


Alt HUH W. McPhkkson. 


a Su])r(‘ine C(nii t ot' the District of Colninhia. 

Law. Xo. (15801. 


Akthuu W. McDiikiison, 
SON, llis Djitlicr 


an Infant, hy Ahthlk 11. .McPhkr- 
and X(‘xt Fpiciid, IMaintilT, 


vs. 

Washington and Old Dominion Railway (a)mi’anv, a (Cor- 

])oi*ation. Defendant. 


United States oe America, 

District of ('otuoihia^ ss: 

Be it remembered. That in the Supreme (Court ot* the Dis¬ 
trict of (Columbia, at the (’ity of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
jiapers were filed and proceedings had, in the above-entitled 
cause, to wit: 


l_4G59a 


0 


WASniXGTON AND OT.D DOMINION HY. CO. VS. 


I)rcl a ration. 


Filed Jiilv 18, 19-21. 

111 Ili(‘ SnprenK* Foiirt oftlu' District of (’oliimhia. 

Law. Xo. doSOl. 

AirnirK W. Mcd^iiKitsox, an Infant, hy Airnirn II. McFiikh- 
soN, His Fatli(‘r and X(‘Xt Friend, FlaintilV, 

vs. 

Washinoton and Oia) Dominion h*AM.\VAY Fompanv, a (V)r- 

])oration, Defendant. 

The ])laintiff Arthur W. MePhorson an infant, hy Arthur 
II. M(dMu‘rson, his father ainl m‘Xt friend, snini*’ iiiuhn- th(‘ 
t(‘rnis of an act of Fonirress of the United States (‘iititled, 
“An Act n‘latinn‘ to the Liahilitv of (Niniinon Farriers hv 
railroad to tlieir (‘in])loyes in ei‘rtain eases”, a])])rov(‘d 
April 22, 1908, and an act (‘ntith‘d “An Act to anunul an 
act entitled ‘An Act relatinir to the liability of eoininon car¬ 
riers by railroad to th(‘ir (‘in])loy(‘s m certain cases’ ap¬ 
proved April 22, 1908”, a])])rov(‘d A])ril b, 1910 conijilains 
of the Washiniiton and Old Dominion Railway (’onipany, a 
corporation charteriMl by and doinu: business nndm- the laws 
of Vir<;inia, and doinij: bnsiiu‘ss in the District of (’oliim- 
bia and bavin,ir an oflicc* tlimn'in, and sn(‘s the said defend¬ 
ant railway conpiany for that, lu‘retofor(‘, to wit: on the 
18th day of S(‘j)teinb(‘i* A. D. 1!)19, and jirior tlimndo, the 
said defendant was a railway company and as such owned, 
operated and eontrolliMl a certain line of railway en<*aj»:ed 
in interstate comnuo'ci* lu‘twe(‘n tin* District of Folnmbia 
and the State of Viririnia, with its (‘ast(‘rn t(‘rminns at dbth 
and M str(*(‘ts Xorthw(‘st, in tin* Fity of Washington, Dis- 
tri(*t of Folnmbia, and rnnninii: from th(*nce westerly to and 
thronuh the connt/c.v of Al(*xandria (now Arlinii:ton) 
1: and the connti(*s (»f Fairfax and Loudoun all in the 

Stat(* of Viruinia, ovi*r which lines of railway it 
o])erat(*d cars and trains of cars propell(*d by electricity 
for the j)nr])ose of ti-ans])ortin.ir ])assen,irers and freii^lit. 
That on the day and date afor(*said the ])laintiff was an 
em])loye of said defendant as flai»man enira.ixed in the run- 
nimi: and o]K*ration of a c(*rtain work train of said defend- 


ATJTnUR W. MC PHERSOy. 


ant runnin,i>: from T?osslyn, Aloxandria (now Arlinpdon) 
county, Viririnia, to ]>lnoniont, Londonn (^ounty, Virginia, 
and return to l^osslyn, Viririnia, tlie said work train iKniiu: 
used and ()])erat(‘d by the defendant in transporting: labor 
and material and tools and implements for the pnr])ose of 
kee]nn,i!: its said int(‘rstate tracks and roadbed and works 
in .s:ood condition and repair so that its interstate cars and 
trains of cars miiiiit travel and ])ass oven* said trac'ks and 
roadbed and works in safety. That the said plaintiff on 
the day and date afoi*esaid as employe and fla.u:man of the 
defendant’s said work train and in the course of his em¬ 
ployment in interstate commerce and line of his duty went 
with said work train to said IMnemont from Kosslvn afore- 
said and on the* return ti*ip of said work train from Hlue- 
mont to Kosslyn the ])laintilT was ordered and directed by 
the conductor in chai’ue of said work train and in authority 
over the plaintitf to leave tlu* said work train and <j:o back 
and tlau: any train followinu*, as said work train was de- 
lav(Ml bv an enuine and cai's b(‘tw(‘en said work train and 
Hosslyn, and the plaintiff was fni’ther directed by said con¬ 
ductor to tlau: n train followini:: the work train and come 
in on it and ovei’tak(‘ the said work-train at a sidimr further 
toward Kosslyn, and ])laintiff in the f)rop(*r discharge of 
his duty as flauman and in obedience to the onho’s of said 
conductor on a certain car and train of the detendant 
movin," east(‘rly in th(‘ direction of said work-train foi* th(‘ 
purpose of overtaking- said work train; and th(‘ j)laintiff 
says that the car upon which h(‘ was ridini:: as afor(‘- 
3 said havim^ sto])p(‘d at a ceitain station call(*d Ash- 
burne the plaintiff followed the conductor of said 
train into the station of the defendant company to learn 
from th(‘ tel(‘,<i:ra])h operator of the defendant in said station 
where the work-train aforesaid was, and plaintiff says 
that havinu: ascertained where said work-train was located 
he, the ])laintiff, went out and flai^’iLred the said car and train 
u])on which he had beeui i*idini»- and which had Just b(‘<^un to 
move in an (‘astcu’ly di]*(‘ction, and the ])laintilf says that 
he continued to flaii* said ti*ain ther(‘by to nive notice and 
did thereby o-ive notice to the motorman e)f the' d(‘f(Midant 
runnin.s: said east bound car and train that he the plaintiff 
wanted to and would on said train, and ther(‘by ''►ivini^ 
notice to the employe and motorman of the defendant to 
slow down aiid go slow with said car and train so as to per- 
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mil lln* plaintllT ns wns tin* nilo nml cnslom to icct on said 
train and car whilr the sain(*\vas in motion,and there)))’ ^iv- 
in<; notieo to said (‘inployi* and motonnan of tin* defendant to 
(‘X(‘reiso dm* and iTasonai)li* earo in tlie eomlnet and opera¬ 
tion of said train so tliat tin* plaintil'f wlio as a part of liis 
ilnty was oxpreted and re«piirml to jiini]) on moviiiir trains, 
miirlit do so witliont l)(*in.ii’ snl)Joct(*d to mmsnal and extraor- 

dinarv lia/.ards ami daniror (‘ansod l)v tlie motonnan of said 
• • 

ear and ti'ain ojM*ialiim' the saim* at an nndnly liiirli and 
danuoi'ons rato of sp(*<‘d wlicn tin* plaintilT was al)ont to 
jiimj) tln*j*oon. tin* plaintilT hcinn- a yontli of nim*t(‘(‘n years 
of airo and nnaMc l)y i‘(‘asnn of liis yontli, im*xpi*rit*ne(*, 
Ia<*k of skill and iirnoranei* hriniif nnahh* to i>‘ali/(‘ and ap- 
pr(*eiat(* tin* daniior, ami hoinii for tin* reason^ afort'said 
nnaw.an* of the oxco^sivo sp<*(*d of said car ami train and 
tin* (‘Xt I’aoi'dinal y tlanircr to which he was snhj(*ct»‘d hy sai<l 
motorman's nculiiicncc in rniminir said cai’ and train at an 
nndnly hiirh and danu(*rons rati* of s|)ccd althoiiirh 
4 said motoi-man knew oi* in the (*X(*rcisc of r(*asonahh* 
(lirmeiicc should havi* known that the plaintiff was to 
iret on said movinir 1 rain : ami the plaintilT says that he had 
the riiiht to presume that the said motonnan under the eir- 
enmstanees aforesaid wonid exercise I’easonahle eai’i* for 
his safety after liaviim- heeii iiotilied as aforesaid of tin* 
plaintiff's int(*ntion to Imard said eai‘ and train, tin* said 
motoiTnan well kiiowiiiLT t!i;d the |)laintiff from tin* posi¬ 
tion in which he was re<|nired to stand in order to hoard 

said movinii: train and ear would he nnahh* to foiTii aiiv 
■ * • 

aei'iii'ate Jmlunieiit of the speed of said ti'ain and ear in the 
brief space of time hotw»*i*n the passini*’ of the front and 
rear end of said train and ear, or to appi'eeiate and realize 
tin* daniier of hoardinu- said movinii- train and ear: all of 
which the said motonnan knew or in the exm’eise of r(‘ason- 
ahle care and dirn:-(*nee should have known. 

And tin* plaintilT says that it thereupon heeame and was 
the duty of tin* d(*fendant to use dm* and pro])er and rea- 
sonahle can* foi* the jiroteetion of tin* plaintiff and to see 
that he was not in.jni'ed hy tin* neiiliirenee of the employe, 
airent and motonnan of said def(‘ndant opi'ratinii: the train 
aforesaid and tin* ear or ears ther(*of while the plaintiff as 
aforesaid was ahont to hoai’d said train or ear, and to use 
due })roper and ordinaiy can* to si'e that the plaintiff while 
hoardin**- said ear as aforesaid was not injured hy reason 


ART 11 UK \V. MCrilEKSON. 
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of the iieg’lij;'eiK*e of any ciiiijloyo of said train (H‘ ear or ears 
operating the train aforesaid. 

Yet tlie said defendant not i‘i‘garding its duty in this ])e- 
lialf did not use due and reasonable and ordinary eare to 
see that the i)laintiff was not injured hy the negligence of 
the employes of defendant oi‘ hy r(‘ason of the negligence 
of the motorman of the (hdVnidant, and on, to wit : the ISth 
day of Se])t(‘nil)e]‘, A. 1). 1!)!!), at a station calhul Ashhurne, 
in Loudoun County, \drginia, on the line' of said railway, 
while the plaintiff was about to hoard a moving car 
T) of the defendant as aforesaid, and after tin* jilaintiff 
had tlagged tin* car and ti’ain of tin* (h‘fendant and 
had tlu‘rehv notitied the motorman th(‘reof that he intended 
to hoard said car and train, and while the plaintitT was in 
jilain view of said motorman and while the jilaintiff who 
was hy reason of his youth, inexp(‘rience, ignorance and 
lack of skill unahh* to a])preciate and realize the danger of 
hoarding a car or train of tin* (h*f(*ndant tln*n and thei’e 
being ()])erated hy tin* (h*fendant its motornu*!! and (*mploy(*s 
at an unduly high and dang(*rons rati* of spe(*d, and whih* 
the motorman of tin* (h‘fendant kn(*\v that tin* plaintiff wjis 
to hoard said moving car and train, and whih* tin* motor- 
man of the defendant kin*w oi‘ in the (*X(*rcise of i‘(*asonal>le 
dilig(*nce should have known that the plaintitT in the position 
in which In* was r(*(|uiri*d to stand in oi’d(*r to hoard tin* 
moving car and train of the defendant would he unable to 
form an ai'cnrate jndgm(*nt of tin* sp(*ed of said car and 
train in the hri(*f spaci* of time* hi*tw(*en tin* passing of tin* 
front and r(*ai’ ends of tin* foi’ward cai* of said train, and 
that tin* plaintiff from his ])osition afor(*said would lx* 
unable to ap|M'(*ciat(‘ and realizi* tin* dang(‘r of hoarding said 
moving cai' and train lu*cans(‘ tin* knowl(‘dg(‘ at which tin* 
train was moving would conn* to him so sud(h*nlv and nn- 
c*x])ectedly that the ])laintiff would not have tin* o])poi*tnnity 
to realize and appi'(*ciat(* tin* dang(*r of g(*tting on said 
train; y(*t the said d(*f(*ndant's (*mplov(* and motorman in 
violation of his dntv as afor(*said did wrongfnllv, negli- 
gently and im])ro])erly on the day and dati* afoi*(*said and 
at tin* place* afor(‘said op(*rat(* tin* said car and train e)f the 
defendant at an unduly high and dang(*rous rate* e)f spe*(*d 
as the ])laintiff was about te) he)ard the same and while* the 
plaintiff was hoareling the same, whereby and by reason 
wliereof the plaintiff's hold on said car was broken and the 
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was thrown from tho rrar step of the forward 
car of said train and underneath said train and the 
t> plaintitV's rii^lil le^ was run over hy said train and 
inanu:I(‘d, wounded ami ent off and plaintilT was 
shocked, hrnis(‘d, wounded and injured in and about his 
le<»:s, stomacli and int(‘stines and internal orirans and liis 
nervous system shocked and im])aired and by reason of said 
injuri(‘s the j)]aintiff b(*came and was sick, sore, lame and 
ilisordennl and so continued for a loni? space of time, to wit, 
from tljenc(‘ hitlno'to, dnrinu: all of which time the plaintilT 
snlYen‘d irreat ])hysical and mental ])ain ami anguish and 
was preventi'd and will ever be pn*vented from attending: 
to his lawful affairs and bnsim‘ss, and lost and was de])rived 
of nrreat and divers nains, waives, prolits and advantaires 
which he otherwise mii»ht and could have derived juid which 
but for his injuries aforesaid he would derive, and ])lain- 
tiff by reason of the pnnnises was so permanently maimed, 
distiuured and ilisabh*d and his nervous and muscular sys¬ 
tem so shocked and im])ain‘d as to ]HMTnanently render the 
plaintiff unable to earn a livin.u: and unable to ac(]uire 
divers liains, ])rotits, waires and advantairi's that he niii^ht 
and otherwise would have accpiired, irained and derived. 
And the plaintilT says that the said defendant was at the 
time of the injuries received by the ])laintilT as aforesaid 
en.i'a^:t‘d in coimm*i*c(‘ between the state of Viririnia as a 
commoiK carrier of ]mssen.t*:ers and freiirht and the said 
]»laintiff at the time of the committinir of the .irrievanc(‘s 
afor(‘said was en!L::a.u:ed in such interstate commerce as an 
emj)Iovc and tla.<;man of the defendant in and about its said 
i n t erst a t e commerce. 

And the ])laintiff by reason of his injuries as aforesaid 
was recpiinul to e.\])end and ]^ay out in endeavorinij: to be 
cured of his said wounds and injuries a lari^e sum of 
money, to wit: one thousand dollars. Wherefore the ])rem- 
ises considered the ])laintiff says that he has been injured 
and has snstaimd daimmes to the amount of twentv- 
7 tive thousand dollars and h(‘ claims of the defendant 
the said sum of twenty-five thousand dollars besides 

costs. 

AVALTER TAXCIL OLIVER, 
CRAXDAL AfACKEY, 

Attorneys for Plaintiff, 


ARTHUR W. MC 1*UP:RS0N. 
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Plea, 

Fik'd Aui»’ust 1,1921. 

• ••••«* 

Xow comes the defemlant and for ])lea to the declaration 
filed in the above entitled cause says that it is not guilty 
in manner and form as therein allei»:ed. 

wii/rox d. LAMBKirr, 

At tonic ff for Defendant. 
Joinder in Issue. 

Filed Ani^nst S, 1921. 


The plaintiff joins issue on the defendant’s plea. 

• ••••*« 

("KAXDFL MACKF.Y, 

Attorneif for Plaintiff. 

Spa. ad Test. 

IssiK'd January 7, 1927. 


The President of the United States to Simeon Baum¬ 
gardner, Washington cV: Ohl Dominion B. K., S. F. cor¬ 
ner 31st & M X. W.: 

You are hereby commanded to a])])ear as witness for the 
plaintilT before (’ircnit (’onrt, Division Xo. 2 on the 21st 
day of February, 1927, at 10 o'clock A. M. (and hrine^ with 
you) re])orts of ’Pheodore M. Bas(pie, (’arl Schooley 
8 and Millard F. Patterson and Bernard Saffell as to 
accident to ))laintiff Arthur AV. McPherson on Sept. 
18, 1919, and not depart the Uourt without leave. 

Witness the Honorable Walter I. Mc('oy, ('hief Justice 
of said Uoui’t, this 7th dav of Januarv, 1927. 

fsRAL.] Flix^K F. (’‘UXXIXGHAM, 

Clerk. 

By C. B. COFLIX, 

Asst. Clerk. 
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WASUINGTON AND OLD DOMINION HY. CO. VS. 


(EiulorsiHl:) Let this writ issue. F. L. Siddoiis, Justice. 

Marshal'.^ Hr turn. 

Summoned the within named witnesses as follows: Per¬ 
sonally 2 17/ 27. 

EDGAR C. SNYDER, 

l\ S. Marshal nt and for the Dist. of Columhia. 

By JOHN R. HAWKINS, 

Deputy V. S. Marshal. 

K. 

Mcutoraufhi tu. 

February 21, 11)27.—Infant attains majority and next 
friend discharged. 

Alfidarit o/ Dattrsnu, Sclnrarlz, Hasciie ((• Schnolcy. 

Filed March M, 11)27. 


M. F. Ihitleson, L. F. Schwartz, T. M. Bascue, and (\ 11. 
Schooley, aft(‘r lirst being duly sworn, di'pose and say: 

That on the 2.*>rd dav of Februarv, 11)27 th(*v heard wit- 
nesses for above mentioned plaintiff state, in the hallways 
of the Supreme Court Building of the District of 
1) C’olumbia, that said di‘fendant Railwav had ol‘f(‘r(*d 
said j)laintiff the sum of $7,000.00 in settlement of his 
claim now on trial in said Court, and that this news was 
g(*nerally circulateil in the corridors cV: halls of said Court 
Building on above date. 

Given under our hands on this the 28th dav of F(*bruarv, 
1027. 

(Signed) T. M. BASCUE. 

.M. F. PATTESON. 

C. H. SCHOOLEY. 

L. F. S(JIWARTZ. 


Subscrib(*d and sworn to liefore me this 2Sth dav of Feb- 
ruary^ 1927. 

‘[seal.] (TIARLES R. BURHANS, 

Notary Publicy D. C. 


ARTHUR W. MC PIIERSON. 
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Memorandum. 

March 7, —Verdict for })laiiititT for $7,r)()().U0. 

M(di(in for Xar Trial. 

Filed March 11, 1927. 


Now comes the defendant, Washington 6c Old Dominion 
Hailway, a cor})oration, hy its attorney, and ino\’es the 
court to set aside the verdict heretofore entered herein in 
favor of the i)laintil‘f in the sum of Seven Thousand Five 
Hundred dollars ($7,000.00) and to grant it a new trial 
upon the following grounds: 

(1) That th(‘ verdict is conti'ary to the (‘vielencc. 

(2) That the verdict is contrary to law. 

(.'») That th(‘ V(‘rdict is contrary to the weight of the 
evidence. 

(4) l>i‘cans(‘ of (‘rrt)rs coinmitt(‘d by tln‘ coui*t in 
10 admitting evidcnicc (oi behalf of tlu‘ plaintiff over 
the objection of tlu‘ defendant. 

(b) H(‘cans(* of crroi's committed by th(‘ court in ex¬ 
cluding (‘vidcnci* otfcriMl by the defiMidant on obj(‘ction of 
the ])laintiff. 

(b) l)(‘cans(‘ of (*rroi- committ(‘d by th(‘ court in rtd'using 
to discharge* the Jni'y b(*canse of imprope*!* conduct of coun¬ 
sel for tin* plaintiff. 

(7) l>t*cans(* of (*rror committ(*d by tin* coni’t in granting 
plaintiff’s ))ray(*r on tin* m(*asni‘(* of damag(*s and holding 
that the Fmploy(*r's Liability Act applied. 

(S) !)C*caus(* of (*i-i*or committ(*d by tin* court in denying 
d(*fendant's motion for a dir(*cted V(‘rdict and its Fray(*r 
Xo. 1. 

(9) I^(*cans(* of (*rror committ(*d by tin* court in instruct¬ 
ing tin* Jni’y out of tin* pr(*s(*nc(* of counse*! for the defend¬ 
ant. I)ef(*ndant attachc'd ln*r(‘to atlidavits of Wilton »J. 
Lamb(*rt and (i(*oi*ge 1>. Fras(*r and makes the same* })art 
hereof. 

WILTOX J. LAMBFHT, 

A iforn e if fo r Def e n da it t. 
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To Mr. (’nnidal Mackov, 

Altoriioy for plaintiff: 

Take notice tliat the aforei^oini; motion will he for hear¬ 
ing on the iStli day of .March, 1027. 


AVILTOX .1. LAMBHRT, 

Affnrnrjf for Pcfrutlnnf. 


11 


Afjifhirif of Wllfoit ,J. Lanthrrt. 


DisTHICT of CoLCMBIA, .S.S'; 

T, Wilton J. LandunM, hein^ first duly sworn, depose and 
sav that I am the attorney of r(‘cord for the defendant in 
the above mititled cause; that the above cause was sub¬ 
mitted to tin* jury on Monday, the 7th day of March, 1927, 
about 2:20 p. m.; that upon the adjournment of the court 
about 2:.20 p. m. no a,u:reement bavin,ic bemi reported from 
tin* jury, it was arran.ir(‘d at a coiderence between the court 
and counsel for tin* respective parties that the court and 
counsel would leave the court house and that should the 
jury report an a.nreiummt before live o'clock, that the clerk 
<»f th(‘ court would commuidcate with the court and counsel 
in order that they miirht be ])i‘esent but otherwise counsid 
wen* to be on hand betwe(‘n 7:47) p. m. and 8 ]). m. and the 
court would n‘turn to reci'ivi* a v(‘rdict or any messa,u:e that 
the jury may send, ('ounsi*! for the respective parties h‘ft 
with the ch*rk of the court both their oflice and home tele¬ 
phone calls. Atliant ])roc(‘e<led directly to his oflice in tin* 
Munsey Buildim**. About 4:20 or 4:47) ]>. m. the clerk of 
tlu* court called afliant and advised that the jury had n*- 
(juested furtlu‘r instructions and stated that he had com¬ 
municated with the court by tele])hone and that the court 
was comiii" down. Afliant thereupon ])roceeded to the 
Court House in an automobile with Mr. Oeoro:!' Frjis(‘r, and 
upon ai'rivinir there was advised the court had reaclu'd the 
buildimr, called the jury iu in tlu* absence of counsel, and 
liad <;iven them instructions in ])ursuanco of th(*ir re<piost, 
but that the court re])orter had not been ])resont and no 
record existed of just what was said. The clerk su^"est(*d 
that possibly the court had immediately repaired to his 
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clianibors and was j)r()])a])ly there. Afliaiit with ^Ir. 
12 Fraser went iinmediat(‘lv to the conrFs eliambers 
hnt found that he liad just departed from there. 
Whereupon afliant was informi'd hv the elerk that the court 
had left word that he would return between 7id;*) and 8 ]). m. 
Afliant returned to his oftice, and about o :.30 ]). m. was aj?ain 
called by th(‘ cho'k and advised that the jury re|)orted that 
they had a.i»r(‘(‘d. Afliant connnnnicated this information to 
the court by tidephom* at his house and was advised that the 
court wonld i-ctnrn to i’(‘c(‘iv(‘ tin* vco’dict at biMO p. m. ddiis 
information afliant commnnicat(‘d to the clerk and at ():.">() 
the jury rendered its verdict. 

WTT.TON J. T.AMRFRT. 


Snbscrib(*d and sworn to b(‘foi'(‘ m(‘ this 11 th day of 
March, 1927. 

[sKAL.l (dIARLFS R. RFRllAXS, 

X of (inf Pulflic, />. (\ 

A ffidavit of (i('oV(f(‘ //. Frasrr. 

District of Folu.mria, .''S; 

I, (i(H)r<;-(‘ I). Fras(‘r, bcini^ fii*st dniy swoiai, depose* and 
say that on ^fonday, March 7th, lf)27, about 4:‘>() ]). m. 
I was in tin* oflice* of Wilton d. Laml)(*rt in the ^^nnsey 
Bnildinu: wh(‘n a tel(‘])hon(* m(*ssay(* cann* in pnrpoi’tini*’ to 
be from tin* ch*i*k of tin* court which, he said, advis(*d him 
that tin* jni’y wisln*d fnrtln*]’ instructions and that in* wonld 
have to <*0 rii*lit to tin* court house*; as my mae'hine* was 
stanelinij: o])])e)site* the* Mnnsey Rnilelin.u’ I e)tTe‘r<*d te) take* 
said Lambert at eme'c te) the* e‘e)nrt he)use*; this e)ffe*r he 
acce])teel anel we* ])re)ce*e*ele*el to tin* ce)nrt ln)nse* anel whe‘n 
we reache‘el the* ce)nrtre)e)m was aelvise*el that the ceenrt hael 
reae*he*el there* aheael e)f ns anel hael hael the* jni’y in anel 
hael given tln*m se)me* instlaictieni. The* cle*rk e)f tin* e*e)nrt 
aelvise*el ns that he thought the* judge* hael ge)ne te) his 
1‘1 e'hambers anel we* ])re)ce*e*ele‘el at e)nce to the jnelge’s 
chambers anel was advise*el that he* hael left about 
thr(‘e* minutes ])revionsly. AVe ])roceeele*el elirect from the^ 
Munsev Building where the eiflice of ^Fr. Lambert is le)cateel 
to the court house as epiicklv as we coulel. 

0FORGE B. FRASER. 
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-Mar?' rl-V "i’ 

'•'^'•''•1 rilAKLKs |{. I'.CiniAXS. 

Xntarif Pnh/lc, />• (\ 

Atjhlnrif in Oppo^ifinn h, f^r Srir Trin! 

Filed Mnrcli i]."), 

• • # • 

• • • # 

I)isTi:[(’T or (’oLC.MIGA. n il: 

;• I lliws: lli.-il li.. IS Jitlnnioy .,f n-conl l'..r H,,. plaintiir 
m tiu- al.ovc ..lit.II,..I .•mis,.; il,;,i il,,. abi.v,. caas,. was sul,- 
nntl,.,l I,. I,,, iiiry .\|a,vh 7. 1!I27 aCt.T ih,. (-„„ri 
.irraat,.,! all II.,. inslna-lians. ,.i.|„ i„ ‘ 

••x<'..i.l Ih,. Ih-sl whi,.|i ask,.,] f„r a TM-n.mnn.rv 
n!sln.,.|,,,„ in lav.,r ,.f Ih,. ,i,.|',..i,la.ii wlii.-li ||„. (;,„.rl 
jul,.,l: ilial ,ip„ii a.l.|,„inm,..|i| „r ||„. (•.,,.,•1 al„,i.l 
1 . Al.. Ti,. a,irn.,.in,.til liaviii- I,,.,.., r,.i„,i.|,.,| r,,,,,, 

If was arraiiir,.,! al a ,.„iil',.|.,.|i,.,. I„.tvv,.,.„ n,,. (| 'aii,'| 

«<'nns,.| l„r Im.iIi si,l..s ilial Ih,. (■.,11,1 a.i,l ,.,„..is,.l ... 

li-av,- III,. ....iirlli.Mis,. a.Ml Ilial sli,.|il,l ,|,.. jm-y 
affi(.(.ni,.|il l„.|„|.,. SIX „VI,„.k ihai ili,. ('„iii'i w,.iil,| r,..-..;. 

t I,. v..r.lu.i a.i.l p,.l| III,, jiiiy in al,s,.|,.... „f ,„,.iis..|. ha, 
y til.' .inry lia,l n,.| a-iv,.,! hy six ,.VI,„-k ll„y w,.,v h,. 

Iak,.n I,, sii|>p,.r ai ih,. ,.xp,.|is,. ,,|' ih,. mi.nih,.is ,,1' Ih,. inrv 

aii.l lhal if III,, jury .I „„ a vor,li(.| akhT six 

14 „ ,.|,„.k, Ih,. (•,,,,,•1 wanhl I,,. ,„i haial as w,.|| ..s 

,.,.Mi,s,.|. |„ n.,.,.iv,. Ih,. v,.r,|:,., aiiv iia.^sa'.,. lhal 
t w jury ''"V'lil s,',i,l If III,, jury ha,l ,i„| ayr,.,.,| al lhal ,ia„.. 

h.il ah„ul ., .,(11 . .\ . alhaiil r,.,.,.^-,.,! a l,.|,.ph,,ii,. , all I nmi 
-Ii. Willaii .1. l,anil„.rl, all,>rii,.y f,,,- lli*. ,l,.|',.|i,laiil lhal 
Hi,' jury ha,l a,-r,.,.,l ii|,„ii a v,.r,li<.| aii,l lhal .Mr. .Iiisli,-,. 

, iddoiis w,)iil,l in,.(.| ,is at th,. ciiirllams,, ah.mi six ,>',1,>,.|<; 
that allianl arriv,.,l at Ih,. ,.,mrt h,,ii.s,. ah,m, six ,i',.|,„.I< 
aiul whil,. ill Ih,. |.|>iirt nami ii,.ar Ih,. ,l,.sk ,,1' th,. ,.|,.rk alViant 
wa.s iiir,.rni,.,l hy .Mr. Lanih,.,! that h,. was iiil'„rni..,l hv 'lh,. 
,'h‘rk that th,. jury ha,I cimi,. inti, ,.,>iirl al'l,.r ri.|iriiiy |,> 
<',)n.si,l,.r 111,, .-a.s,. aial ask,.,l Ih,. ('mirt In r,.a,l l,i th,. jiirv 
airaiii aial instrii,.| Ih,. jury a.s I,, ,li.r,.|i,laiit's pray,.,- Xn. .■,• 
dial .sai,l pray,'!' was v,.ry t'avarahl,. to th,. .h.tVialaiil aial 
was Iha only pray,.r. „1h..r than llio pravor for a la.ivini, 
tory iiKstriictioii, lhal the iiIaintilT Inal ohjeete.l to .,,,1 
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coniis('l for plaiiitilT IIkmi and IIkm'o in tlu* prosonco of tlio 
clerk and othoi’s said to Mr. Lambert that from the re- 
(pu‘st of tli(‘ jury to have tin' bth prayer read to them 
aii*ain that it looked as if tlu‘ jury had found a V(‘rdict for 
the defendant, and th(*r(‘upon Mi*. Lamh(*rt remarked to 
allianl: “I am ulad that you liave ojiened your eyes at 

last.” .Mr. Lamh(‘rt then asked afliant if hi‘ had anv oh- 

* 

jection to tin* Court instructing.*- the jury ai>ain on the fifth 
prayer in the abs(‘nc(* of alhant, or if afliant was .iL*-oin.iL!: to 
raise any (piestion on that a(*connt, and afliant told Mr. 
Lambert th(‘n and th(‘i*(‘ that In* would not raise any (pies¬ 
tion on that ]n)int no matt(*r what tin* V(*rdict was. That 
thereafter .Mr. dustici* Siddons r(*turin*d to tin* coiirtroon 
and .Mr. LamlK*rt at no tiiin* nnnh* any obj(‘('tion to tin* 
instruction Xo. o askod for by him bniin;- a;;ain r(*ad 
and (*x])lain(*d to tin* jury in absmicc* of coniisi*!, nor did 
In* m(*ntion tin* matt(‘r t(( tin* Court, and tln‘r(*aft(*r the 
(Murt in tin* pr(*s(*nc(* of conns(*l for both si(h*s rc*(*(*iv(‘d 
the V(*rdict and at tin* r<*(pn*st of .Mr. Lambert tln^ 
IT) jury was |)oll(*d and r(*tiirin‘d a V(*rdic1 for $7,000. 

in favor of tin* plaintilf and no (pn*stion ov(*r was 
raised by Mr. Tiambert as to tin* jury bcinu- instructed 
Ji^aiii as to tin* bth ])ray(‘r Lci‘nnt(‘d tin* d(‘f(*ndant at Mr. 
Lamb(*rt's re(pn*st, and b(*im»- a.nain read to tin* jury at tin* 
re(pn*st of tin* jury, and in tin* abs(*nc(* of ('oiinsi*! until the 
motion for a in*w trial was ril(‘d. 

That Mr. Lamlx*!*! had an abundance* of tinn* and oj)- 
portunity t(» m(*n1ion tin* matter to tin* (’onrt wliih* await¬ 
ing* tin* vi*rdict or to rais(* any (pn*stion as to tin* matter 
that In* saw fit but at no time mention(‘d tin* matt(*r except 
as stat(*d ln*rein. 

(’1L\XI).\L .MACKEY. 

Subscribed and sworn to before* nn* this 24th day of 

\l ‘I t‘f*li 1 

[SKAL.V DAVID d. IIOK’XSTEIX, 

Xofdni Public, I). 
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Ct riifirair ami Mmuninnlntn on Siihhtlss'nni After Ilear- 
huf of in Srt Aside the l^erdief in Favor of the 

Plaint iff and tn (Irmit a Xeu' Trial. 

Filed .March dO, 


( ertitieate. 

There are vai ioiis uroiinds alh‘.i*:(*d in sii|)])()rt of the ])eiKl- 
iiiir motion, msirly all of tlnmi tin* usual ones assii^nod, ex¬ 
cept the last, which is niimlK‘ri‘d niiu*, and whieli is in the 
followinic lan!^nai»e: 

“I>i‘eanse of ei’ror eoininilt«‘d hv the Court in instruct- 
inir tin* jury out of tin* ])r(‘S(‘nee of eouns(‘l for the defend¬ 
ant. I)(‘f(‘ndant attaeh(‘d h(‘ri‘to aHidavits of Wilton J. 
Laniher and (M*oru«‘ 1>. Fras(*r and makes tin* same a part 
hereof." 

This qnot(‘d lii’onnd of tin* motion r(‘lat(*s to an action 
taken hv tin* Coni’t, aft(*r tin* ease had ])een delivered to 
the jni’y for its deti‘i‘mination, and, in onh'r that wliat 
oecni'r(*d shall he put in tin* form which the Court 
1() und(*rstands to ht* tin* eori’eet ]>ra<'tie(* in such a (*as(*, 
that is to say, in tin* form of a certiticate, tin* Court 
hert*hy c(*rtili(‘s that tin* ('asi* was (h*liv(‘red to tin* jury for 
its <l(‘teiinination about two-thirty in tin* aft(*i’noon of March 
7, l!t-7. 'rin*reaft(*i’, ami about thre(*-thirty, in the after¬ 
noon, tin* ('ourt took a r(*e(‘ss, and had a (*onfer(*nce, in 
chamlH*rs, with eounst*! for the r(‘sp(*ctivc* parties, to de¬ 
cide about ]‘(*turnini*' to tin* Court House* and ce)urt for the 
pur])ose of re(*(*ivini;- any (*ommuni(*ation from the jury; 
primarily, of course*, a ve‘relie*t, if e)ne* sheudel be ie*ae*he‘el. 
'riie dustie*e* infe)rnu‘el e*e)unse*l that he woulel tirst ue) to the 
he)s])ital whe*re* his wife* was ie*e*e>vei*ini»* freun an e)])e*ration, 
anel, abe)ut live* e)Vh)ek p. m., we)ulel e-all the Clerk in at- 
te‘ndane*e* u])on h\< elivisieen eef the* e*onrt, em the te*le])hone, 
from the Inespital, to asce*rtain whethe*r any word hu'l come 
from the* juiy. Tliis he* eliel a fe*w minut»*s before live in the 
afternoon, anel was infe)rme‘el by the* Cle*i‘k that the* jury hael 
just se*nt we)rel e)Ut that they wante*d some* instructieen. Tlie 
Justice thei’e*upe>n elire*cte*el the* Cle*]k te) at e)ne*e eneleavor 
te) e*ommuni(*ate with counsel feer the* respective parties, 
infe)i-minu- the*m of this message fre>m tin* jury anel reepiest- 
iiii? that the*y repair, at once, te> the* Ce)urt House, as the 
Justice would do, so that the jury miglit be received, and 
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their speeifie recpiost for instructions ascertained. Tlio 
hosj)ital referred to above is situated practically on Penn¬ 
sylvania Avenue, between Twentv-fonrtb and Twentv-fiftb 
Streets, X. W., and the Justice ])roceeded from there by 
automobile to the Court House. As appears from the siip- 
portinii: aftidavits to the motion for a new trial, counsel 
for the defendant received, prom]dly from the (Jerk, the 
messa<>e from the Justice, at bis oflice in the Mnnsey Bnild- 
ini*: on K Street, between IMtb and 14tb Streets, X. \V., and 
be also proceeded to the Court House by automobile. The 
Justice ari’ived at the Court House some twelve or 
17 tifteen minutes aftei* l(‘avini*‘ tlie hospital, proceeded 
to bis cbaml)ers, donned the |L»’()wn, and then pro¬ 
ceeded to tb(‘ court room, took bis ])lace upon the Bench, 
witli ti e said (Mcrk in att(‘ndanc(‘, and sent for the jury. 
X'^(‘itln‘r counsel for the plaintiff or detendant ay)peared. 
The jury were* immediat(‘ly bron.ubt in and their foreman 
stated that tin* jury desir(‘d that there should be read to 
them a.uain, the detendant's instruction which bad been 
i»iven tlnnn, which d(‘alt with the (piestlon of what they 
should do, if, fi’oni the (‘videnuH*, tb(*y found that tin' plain- 
tilT did not tlai>' train nnmbei* twi‘lv(‘, as claimed by him. 
This was (b'fendant's ])ray(‘r immlHU’ live, which the Court 
tlnn-mipon i‘e-r(‘ad to the jin’v, and they at onc(* redired. X^o 
further or additional instructions were either asked for bv 
the jury or .i»iven by the Court, its action Iumui*- contined to 
complying' with tin* reepjest of the jury that this instruc¬ 
tion h(‘ i’(*-i'(‘ad to them. 'Plu' ,jni*y wei*e in the court room 
not more than liv(‘ miiinti's and, indei'd, it was ])rohal)ly 
not mon‘ than th)H‘{‘. Tin' Jnstic(‘ then pi‘oc(‘(‘d(‘d to his 
residence, where^ at about half past five, he received a tele- 
])lione eoinmnnic'ation from th(‘ said connsed for tin* defend¬ 
ant, while' at his diniu'i*, informini;- him that the jiuy had 
reached a veu'dict, and In', in turn, informed said counsel 
that h(‘ would return to the court and receive the verdict 
by six thirty, p. m., which he did. ''fhe Justice also in- 
forme'd counsel of what had prc'vionsly occurred in connec¬ 
tion with the re-readini; of the defendanCs instruction num¬ 
ber live', as above set forth, and said counsel then told the 
Justice that he had been informi'd of it, and it, as it is re¬ 
membered, infornu'd by tin* Clerk in attendance in the court 
durini;- the trial of the case. When the verdict was thus 
returned, counsel for the n'sjiective parties were present, 
and, upon the announcement of the verdict, counsel for 
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tlu‘ ask(Ml tlial llu* Jury ho ])olU‘d, which 

IS was (lone. Counsel t*or tlu‘ (Ictoiulaut did not make 
any ohji'ction or r(*st‘]-v<* any (*xc(‘|)tion lo the action 
that the Court had previously taken, as above s(‘t forth, in 
re-readinir tlu‘ defendant’s tifth instruction, althou.y:h he had 
then leai’ned that this had tak^ui plac(‘, as above set forth, 
and as ajjpears ♦‘roin his affidavit attached to tlie motion 
for a iH*w trial, ?ior was tin* (nuirt iidormed of anv such 
obJ(‘ction or (*xci*ption until tin* p(*ndin,i^ motion for a new 
trial was present(*d on Friday, the ‘Joth of March, and 

arnued and submitted. 

It shoidd bt* add(*d to tin* fo]‘(*Lroinir that counsc*! for the 
plaintiff also nunh* and tih*d an affidavit which s])eaks for 
its(*lf, and, in so far as it covers tin* inciiUuits herein 
stat(‘d, is corr(*ct. It is furtln*r stai«*d that all of the pray¬ 
ers or inst I'uct ions submitted bv tin* (h‘f(*udant were 
granted, exct*ptinL; oin* which diiected a V(*rdict for the do- 
tendant. This was (h*ni(‘d, with an (*xce|)tion b(*inu: re- 
serv(‘d by the d«*f(*ndant. The remainintr instructions 
^rant(*d at tin* instain't* of tin* (h*f(*ndant wen* not obJ(*cted 
to by tin* plaintiff, with the (*xc(*ption of said instruction 
number live*, which is tin* oin* that was re-read to the jury 
at their rcipiest. as stated above*. To that an exc(*])tion was 
n*s(*rv<“d by connse*! for tin* plaintiff at the time it was 
granted. Only two pray(*rs oi* instructions were submitted 
on b(*half of tin* plaintilT, but numb(*r oin* was withdrawn 
by him, ainl the one i*rant(*d, with an (*xc(*ption to the de- 
f(*ndant, was plaintiff’s instruction number two, which 
dealt alone with tin* epn‘stion of dama«i:<*s. 

The Coui't ci*rtiti(*s to the correctn(*ss of all of the fore- 
i^oinir, and sinus tin* c(*rtiticat(*. 


March doth, IffdT. 


F. L. SIDDOXS, 

Justirr. 




The Court tinds in none of tin* grounds aliened for 
1!) setting aside tin* verdict and ni’antinn a new trial, 
reasons for doing so, and the motion, therefore, is 
denied and over-ruled. 

March 30th, 19*27. 

F. L. SIDDOXS, 

Justice. 
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Sn])rt‘TTu* Court ( T tbo District ot‘ roluml)ia. 


Session r(‘sninc(l ])iirsu;mt 
Siddons, presiding 


Wednesday, Mai’cli ‘^0, 1927. 
to adjonrninent : Mr. JnstitM* 


• ••«*** 


This cause canu* on to 1)(‘ heard n])on the motion Tor new 
trial tiled herein hv tin* detendant, and after argument hv 
the resp(‘ctive attorneys of i'c‘c*ord, was submitted to the 
Court. Whereupon, tie* sann* being considered, it is or¬ 
dered that said motion he, and th(‘ same is hereby over- 
ruled, and judgment on v(*rdict onho’ed. 

Wherefore it is consider(‘d that the ])laintiff recover of 
the defendant the sum of S(‘venty Five Hundred ($7,500.00) 
Dollars, with int<‘r(‘st thereon from date, together with his 
costs of suit to bc‘ taxed by the* Clerk, and have ex(‘cntion 
t hereof. 

Memoranda. 


April 1, 1927.-—Ap|)(‘al noted, Su])(‘i*sed(*as bond on ap- 
])(‘al lixed at $9,000.00. 

April 15, 1927.—Snpcrs(.‘(h‘as bond ($9,000.00) tiled and 
approvt‘d. 

April 21, 1927.—lh’o])os(‘d Dill of Fxce])tions tiled. 

20 Assi(f}inteHts o/ Error. 

Filed April 25, 1927. 

• •##*** 


'riie Coni’t err(*d as follows: 

1. In permitting the witnc'sses Lnnsfoi’d, Smith and 
Ilaveniun* to answei (piestions as to whether or not it was 
a part of tin* duty of a flagman to jump on moving trains 
on which he worked. 

2. In j)ermitting tin* witnesses Lunsford, Smith and 
llavcnnei* to t(‘stify as to tin* custom for flagnuMi to get 
on moving trains. 


d. In refusing to withdraw a juror and discharge the 
jury becans(‘ of misconduct of counsel for the plaintiff as 
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shown in tlic l)ill of (‘X('(*])lions in tlic dilTonnit places 
where exce]>tion 1o tin* r(‘inai‘ks ot* counsel w<‘re noted hy 
the (lorendant dnrin!: tin* <*xainination ot‘ wilnosses and 
dnrinii: tho ai’irnnuMil to th(‘ Jury. 

4. In admittinn in cvidtmco rnlcs niimhors S, Ki'J, !H), 508, 
170, 172, ISo, 47)1. 2(11, 2(72, 2(;:) and oO:). 

5. In perinitlinu- llie ])laintit‘r to testily that motorman 
Patterson saw him on the work train tin* dav ot* the acci- 
dent. 

(i. In poj-mittiim tin* plaintilV to t(‘stit*y as to (•onv(‘rsa- 
tions with the trainmaster. 

7. In n^'nsinii- to uiant tin* motion to strike out state¬ 
ments made to plaintirt’ hy tin* trainmaster, LaHne. 

S. In I'ot'nsiin^ to admit in (‘videnci* tin* aflidavit ol* Pau¬ 
line Ilntchinson P>o(lmcr dated Aju’il nth, 1!)22. 

0. In ret’nsiin^- to discharui* the jury on motion math* 
hy tile d(*l*t*ndant based upon tin* atlidavits iiled and made 
a part ol’ tin* I'et'ortl ln‘r(*in and prt‘st*nted to tin* court. 

10. In rernsimj’ to urant del‘(*ndant's motion t*or a di- 
rt'eted verdiel. 

21 11. In »‘liai\iiiiiu- tin* jury that tin* Kmployers’ Lia¬ 

bility Aet apprn‘d to this east*. 

12. In uiantiiiir )»Iaintirr's Prayt‘r Xt). 2, which appears 
in tin* chariit* ot' tin* court. 

12. In rtd'nsinir to urant tlt‘l‘entlant's nmtitm I’tir a new 
trial, jiartienlarly upon tin* uronntl that tin* Ptnirt in the 
abst*nee td* eonnscl for tin* tb‘ft*ntlant fnrtht*r instructed the 
jury as set forth in the et*i-titieate of tht* court anti allitlavits 
t>f etmnsel ft>r the re>pt‘etive partit‘s, math* a part of the 
rect>rd. 

WlLToX d. LA.MHFdrr, 

Attornfff f(tr Di'fvndant. 

hcstfjuatloH id lit’canl. 

Filed April 20, 1!)27. 


The (’lerk t»f the tatnrt will inehule in the transcript of 
record on a])peal in the abtivt* t*ntitletl cause the followin*^: 

1. Declaratitm, tilt*tl .Inly ISth, lt)21. 

2. l)t*ft*ntlant V ph*a, liletl Anenst 1st, l!t21. 
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Joinder of issue, filed Ang’iist 8tli, 1921. 

4. Memo: Snii\i*estion lliat infant attain majority and 
next fri(‘nd diseliarged. 

i). Spa. duces teenm on S. ('. Bumj^aimer. 

(). Allidavits of Baseue, Patterson, Seliwartz and 
Sehool(‘y, tiled Mar. M, 1927. 

7. MeinoiVerdiel I'oi* plain!iIT of $7,001). 

5. Motion foi* new trial and aflidavits attached. 

9. Atlidavit of ('randal Mackey in op])osition to motion 
for new trial, lilv*d March 2oth, 1927. 

10. Pertilicatc and memorandum of Jndi’e, filed March 


doth, 1927. 

11. Memo: Judgment on V(‘rdict cnt(‘red .March dOth, 
1927. 

22 12. M(‘mo: .\in’il 1st, 1927, appeal noted in open 

court and siipei’si‘d(*as bond on ap])eal fixed at $9,000. 
Id. M(‘mo: Siij)(‘rse(h‘as bond fil(‘d and api)roved, Ai)ril 
loth, 1927. 

14. ^lemo: Bill of exceptions, filed April 21, 1927. 

lo. Memo: l>ill of (‘XC(‘ptions siti:m‘d -, 1927. 

10. Assignment of errors. 

17. This designation of r(*cord. 


WILTOX J. LAMBFdlT, 

for Defendant. 


M emorandiDn. 

June d, 1!)27.—Bill of Exceptions submitted. 

Sn])reme Court of the District of Columbia. 

Friday, October 28, 1927. 

Session resun»ed j)ui\suant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, ]>residing. 

******* 


Bv Justice Siddons. 

* 

The court having this day signed the Bill of Exceptions 
taken at the trial of this cause, and heretofore submitted, 
now hereby oi-ders the same made of record nunc pro tunc. 
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Supronie Court ol* the Disti'ict of Columbia. 


United St a r ks () f' A m i: r i c’ a , 

Disfricf of Colftnthia, ss: 

I, Frank F. (’iiiiuiiii;liaiii, (1erk of tiie Supreme Court 

(»f the hi^tiii-! (*t‘ iNslninltia. hcrri»y the f(H*('e<>iiiy 

])a.u:es nnmluHTMl from I to 22, both iiielusive, to be a true 
and correct transci’i])t of the record, accordin;u: to directions 
of counsel herein lih‘d, (*oj)y of which is made part of this 
transcript, in cause Xo. boSCd at Law, wliereiii Artliur W. 
M(*Fh(‘rson, an infant, l)y Ai’tlmr II. McdMierson, his father 
and next fi'iend, is IMaintitV aiFd Wasliinirt<m and Old Do¬ 
minion bhdhvay Comj)any, a ('orporation, is Defendant, as 
the sam(‘ remains upon th(‘ tih‘s and of r(*cord in said (V)nrt. 

In t(‘stimonv whei-(‘of, I Inn'iMinto subscribe mv name and 
ai1ix tlu* st‘al of said (’onrt, at the (hty of Washin<^ton, in 
said Disti'ict, this 2Sth day of ()('tober, 1927. 

fS(‘a! Snpr<*me Court of the District of Columbia.] 

FIL\XI\ F. CUXXIXOIIAM, 

Clerk, 

P>v(dlAS B. COFLIX, 

.l.s>7. ('lerk. 

24 In th(‘ Sn])r(‘m(‘ Court of th(‘ District of Columbia. 

At Law. 

Xo. boS.bl 1. 

Artht'i: W. McPherson, PlaintitT, 

vs. 

The Washington c'c Of.d Dominion Kailroad Company, 

Defendant. 

/)/// of Kxci^ptioHs. 

Be it remembered that this cause came on for trial before 
Hon. Frederick L. Siddons, an Associate Justice of the Su¬ 
preme C’onrt of the District of Colnml)ia, and a jury, on 
the 23rd day of February, 1927. Thereupon, and there- 
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after, the j)laintiff, to maintain the issues on liis part joined 
called as a witness: 

S. C. Bumgarner wim icsiiliod in .snl)sianc(‘ that in HH!), 
at tlu‘ date of this ac'cidcnit liis position with the Washing- 
t(»n iV: 01(1 Dominion Kailroad was that of commerce and 
claims attorn(‘y, which position In* now holds; that ho set¬ 
tled claims against tin* railroad; that it was the custom of 
tlu* raili’oad to have* those* who wen* on a train when an 
accident occurred make a report; that the company then 
had a ti’ain known and nnd(‘i'stoo(l as Xo. 12, a ])assenger 
train op(*rated hetwe(‘n ‘Ulth and M Streets, Washington, 
D. (’., to HIiu‘mont, Virginia, and r(*tnrn; that the motor- 
man on that train on S(‘pt(‘mh(‘]’ IS, 1 !)!!), was M. V. Patter¬ 
son; tin* condiK'tor was '\\ M. Dasepu*; tin* tlagman was 
(\ II. School(*y; and Jack Ijiinsford was haggagemaster; 
that on that day Tmnsfoi-d was not a flagman although he 
])rol)al)ly act(*d as flagman sometimes, hnt that day 
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he was haggagennaster. 


The witn(*ss produced and id(*ntified as having boon 
tih*d with the railroad (*om])any tin* stat(‘m(*nt made by M. 
F. Patt(*rson, tin* motorman, the statement of M. Basque, 
tin* conductor, and tin* stat(*m(*nt of C. TT. Schooley, the 
flagman, and a statem(‘nt of a Mr. Schwartz, a member of 
the crew on the extra wo]*k train. The witness testified that 
tin* r(*ason LnnsfoivFs statem(‘nt was not obtained was be- 
cansi* Lunsford told witnc'ss h(* did not s(*e tin* ac'cident and 
knew nothing about it. 

'Tin* witiK'ss t(‘sti(i(‘d that tin* ov(*i’-all l(*ngth of each of 
the motors ((m r(*gnlar ti'ain Xo. 12) was 50 feet, and that 
his b(*st recoll(*ction as to tin* ov(*r-all l(*ngth of the parlor 
(*ar on that train that day was 45 f(*(*t, but it may have been 
42; In* is not sni’c*; In* may have* ln'i*(*tofo]*(* t(*s1ifi(‘d that it 
was 42 f(*(*t but his best ]>i’('s(*nt i*(‘coll(*ction is that it was 
45 feet. 


'rh(*i’(*n])on, to fn]4h(*r maintain tin* issue's on his part 
join(*d, tin* ])laintiff caMcd a- a witn«*-< Alexander Thomas 
Lunsford, who t(*stili(*d in siib^lancf that In* is a bak«*]' bv 
occupation and resides in Winchester, Virginia; that on 
Se])tember 18, 1919 he was an employee of tin* Washington 
Old Dominion Railroad, and was emploved on Train Xo. 
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12 which was comint*- from lUucmont to Washiiii^toii; that 
thcv were riinniiiir a little late that dav, and while he does 
not know exactlv, Ik* thinks it was around o’clock that thev 
^^ot to a station calh‘d Belmont, which is between Asldiurn 
and Leeshnr.<r; that at Belmont thi‘re ^ot on the train two 
ladi(‘s, and the ])laintilT, M(*Pherson; that McPherson 
2t) hail a r(‘d tlaii’ in his iii*ht hand; that witiK'ss knew 
at that time ^^cPh(‘rson’s dntv was that of tlauman 
Init diil not know until th(‘n on what ti’ain McPherson had 
been (*mj)loyed about that tinu*; that McPh(*rson then told 
Schooh‘y he was tlai^nini^ tin* work train and it was heavy 
loaded, to look ont for him; that the crew on this Xo. P2 
train i^oinu; to Washiniiton that day was made np as follows; 
Sch(K»ley was tin* Harman, P>as(pn‘ was the condnetm*, Pat- 
ti‘rson was the motoinian, and witness was tlaiji^im^: back, 
(the rear end). 


Tlie witness further testilied that he went to work for the 
\Vashin. 1*1 on cV: Old Poniinion Pailroad Oonipany on the !)th 
of April, l!)lb, aiul continued in their (‘mt)loyment until the 
2Sth of S{‘j»tember, Ibl!); that ])revioiisly he had been em- 
plijyeil on the Southern Pailroad as a wati*hman and extra 
lireman, for which railroad he work(‘d two or three dif¬ 
ferent times coverin.e: a ])eri(»d of two or two and a half 
years; that his duties on the Washington iV: Ohl Dominion 
i\aili*oad dnrinir tin* p(‘i’iod of his (‘inployment with that 
(‘ompaiiy w(*r(‘ those of lla.mnan, and In* had worked as Ihii^- 
man dni'ini;- that tinn* on trains Xos. b, 2, 7 and t). 

Theren}>on the witness was asked the following: (juestion; 

“(,). I will ask von whether durinur the time von worked 

V » % 

on that road, from Aj^ril !) to S(‘ptember ihi, if it was not 
])ai‘t of th(‘ duty of a llaiiinan to jninj) on movine: trains on 
whicli he worked?’’ 


To which (juestion counsel for the defendant object(‘d 
on the lirounds that the duties of employees were 
27 fixed by the rub's of the company; that the rules of 
the company were in writing and were the best evi¬ 
dence of what the duties of a fla.ixman were. But the (’ourt 
overruled said objection of counsel for the defendant, to 
which a(*tion of the (’ourt in overnilin.u: said objection coun¬ 
sel for the defendant excepted, which exception was duly 
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noted hy tlio Court. Tliereupon the witness answeretl as 
follows: 


“A. Jt was. 




Thereii])on the witness was asked the followiiiij; (juestion 
(K. P. 14): 

1 will ask yon, Mr. Lunsford, whether or not diiriny: 
tliat period it was a eiistoin of that railroad for (laKinen to 
Kot on Tnovinjj: trains/’’ 

To which <iU(‘stion (‘ounsel foi* tin* d(‘fendant ohJ(‘(*ted on 
the li^rounds that tlie duti(‘s of (Muploycu's W(‘r(‘ hxed hy tlie 
rules of the eoin])auy; that tin* I’ules of the ('oinpany W(‘i‘e 
in writing* and wer(* th(‘ best (‘vidcuicc* of what tin* duties of 
a tla.nnian were. Put th(‘ Court overruh‘d said o))jeetion of 
counsel for tlie (h'fcMulaiit, to which a(*tion of th(‘ (’ourt in 
overrulini^ said ohj(‘ction counsel foi* tin* ded'endant ex- 
. cepted, which exception was duly noted liy the (’ourt. 
Th(‘reupon the witiu'ss aiisw(‘r(‘d as follows: 


“A. It was; yes, sir.” 

The witness furtlau* testilied that in th(‘ course of their 
einployinent it was a practic(‘ during’ tlu*- period witness 
was with that road, cov(‘rin,u' tlu* peiiod of this accichuit, for 
flai»:inan to j»et on niovini*’ trains. The witn(‘ss furtluu* testi- 
li(‘d that h(*fon* tlu* IStli day <»f S(‘])t(‘inh(‘r, 

*JS he kn(‘w McPluu'son hv si^lit ; that when McPlnu'son 
hoai’ded his train lu* ^ot on at tin* (‘ast (Mid of 7(1, the 
second car; that School(‘y and witiu'ss W(M*(‘ standini;’ on 
the platform and M(*Ph(M‘son told Schoolcy to look out for 
this work train and Schooh'V told .McPIkmsoii to sec* the con- 
doctor; that McPIkm'soh ask(‘d who th(‘ conductor was and 
Schooley told him that Pas(iU(‘ was the conductor; that .Mc¬ 
Pherson ask(Ml Schoolcy wIkm'c* l>as(|n(‘ was and Schooley 
|)ointed down t(") the front imd of tin* motoi’ and S(‘(‘in,i;' that 
the (tool* was op(‘n and In* and Patterson w(*re standiiiii; 
there at the front (*nd; that .McPh(*rson w(*nt straiiiht up 
there to th(*m and witn(‘ss saw tin* thr(*(* of tln*ni theia*, hut 

witiK'ss could not sav what th(*v W(*r(* doinu’; that when Me- 

• • ' 

Pherson walked up to the front of the car Patterson was 
sittinir on his stool hv his motor; the witn(‘ss further testi- 
tied that this particular train was made up of three cars, 
the first two cars each hein^;- a motor car, and the third car 
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beluga parlor ear; that each ol* t!.. nietor ears earrie<l pas¬ 
sengers; that th(‘ front motor, the forty, earri(‘(l tin* l)ag- 
Kage. 

The witness fnrllnM* testilied that wlieii the train I'eaeluMl 
Ashburn station they unloaded their jwissmigers, and 
loaded, backed l»aek to the W(‘st switch and in the side 
track to let Xo. o train from Washington go l»y. 'fhe wit¬ 
ness further t(‘stified tliat In* next saw MelMierson when lie 
came out of the waiting room do(>r and laished for the 
train; that this was aft(‘r Xo. o went by and Xo. I'J had 
baek(*d out mi the main track and was proei*eding ea>t- 
wards toward Washington. W’itnc'ss could not sav 
l!!> wh(‘tln‘r at that time MelMiers(»n had his tlag in his 
hand; that wlu‘n witness saw M<*nierson coming out 
of the waiting room door and m(>vi* toward the track the 
front end of the sev(*nty was about op-ositi* the station; 
that with reference to the front of tin* ti'ain “Wh* W(*r<* Just 
the length of that one car" from tin* station that In* judges 

tin* car was about tiftv f(‘et long; that wln*n witness saw 

• < 

MelMierson (*onn* out of tin* station MclMn*rson was alamt 
midway betw(*(*n tin* t(*h‘graph window and tin* track, the 
distance betw(‘(*n tin* t(*legraph window and tin* track bt*ing 
S.Jt feet; at that tinn* witness was at tin* west einl of tin* 
.seventy with tin* door open and tin* trap up; that In* saw 
McIMiersoiTs hand outstr(*tcln*d; that next In* ln*ard some 
ladies s<‘r(*aming, looked through tin* window of tin* smok¬ 
ing conipartnn*nt at the r(*ar (*nd of tin* se\(*nty, tin* iiiiddh* 
car and saw tin* dust tly up and a coat tail. W’itiios tinm 
started toward tin* middle* of tin* car and Schooh*v was at 

tin* (*ast end and in* (Sehooh*v) grabbl'd the* (*merg(*ncv. 

• • • ♦ 

'rh(* (*ff(*ct of grabbing the (*un*rg(*ncy is to bring tin* train 
to a sinhh*n stop. Sehooley grabbcil tin* enn'rgeiicy about a 
second after witness saw the dust llv ; then witin*ss cann* 
to tin* (*ast e*nd of tin* middh* car and jump(*d down. Mc- 
IMn*!‘.son was uinh*r tin* front wln*(*ls of tin* tirst truck of 
tin* midelh* (‘ar, uinh*r tin* r(*ar wln*el of the front truck*, tin* 
trucks bt*ing four wln*(*l trucks, two whe(*ls on a side; wit¬ 
ness lielped to take* .MclMn*rson from iinele*!* the* wln*el. 

i )ii cre)ss-e*xamination the* witne*ss te‘stilie*<l that at this 
partie*ular time* he* kne*w who Me*IMn*rse)n was but was not 
pe*rsemally aeM|uainte*el with him; that at the* time* 
.Mb Me*IMu‘rse»n be>arele*d the* train at l>elmont I*atterse)n, 
the motoriuan, was sitting on his stool at the motor- 
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inaii s box at llio trout tw ] of ilu* r()rty with his hark toward 
the wost, or the rear cars, and liis fare toward the east; 
tliat witness was then at tin* r(*ar end of the forty; or first 
<ai, that \\h(‘n .Mel^lnn'son lioardiMl tlu' ear witness was 
standmo- -it il,(. s(‘ventv; that Menierson 

did not make any remark to witness; that the lirst ear was 
a eomhmation passim,i»-er and ha,ii.i*a,i;(‘ and mail ear, the 
section in wliieh the passeii.ners i-od(‘ Iumiii*: separat(‘d from 
the ha.--a.-e emnpartment hy a |.artition; that yon eonld -’o 
throiiLdi lh(‘ partition li-om the passim^cM-s ('ompartment 
into tin* haa,HI* ami mail eimipartnieiit ; that on each side 
<d the e.n in tin* ha.uuani* ami mail eompartimmt is a side 
dnin*. and Ikascpn* tin* eondnetoi-, was standin,i»- in one of 
tlmso doors at Px^lnnmt statiim: that In* do(*s not think 
liascjm* look(*d up at l’)(*lmonJ wln*n they stop|n*d then*; 
tlmt In* knows that Paspin* did m»t move* fj*om his position 
h(*eanM* In* had h(*(*n tln*V(* for some litth* hit; Paspne w’as 
standin- to Patt(*rson's l(*ft ahont on a lim* with this stool 
and \Vitm*ss do(*s not i-(*eall wh(*tln*r Ik* w(*nt to the side 
deor and looked out or m»t : lliat witm*ss was aUvays watch- 
iii.^- foi- hi> eondnetor, hut tlK*i(* was nothini*- oeeiirrini* that 
eans(*d witm*ss to pay any paHi^’iilar att(*ntion to tin* eon¬ 
dnetor, hnt t he eondnetor was in front of witm‘ss; that wit- 
m*ss was lookin,!* at tin* pass(*nm*rs as tln*y eaim* on, and 
tln*y had to pass in fi*ont (d* witm*ss. 

The witm*ss lu'iim ask(*d alioiil his t(*stimony in tin* pi-(*vi- 
<nm trial of tin* can.-e, in March, 1!)22, (h*ni<*d that wln*n In* 
was asl\(*d, n*) (*rri nii' to MePliorson ii(*t I inii,’ en tln^ 
•*1 train at l)(*linont, that witm*ss said In* n'ot on at Ash- 
hnrn. hnt said that In* did th(*n testif\’ that h(‘in,^’ 
ask(*d what paiM ol tin* »*ar Mel*li(*rson went to, said that 
Mel*ln*i'son went down toward tin* front and that is tin* last 
witn(*ss saw of him; witm*s< do(*s not now saw that Me- 
I’hei-son had any eon\ei-sation with liascpn* or Patt(*i-son. 

1 In* witness t(*stirn*d that in the pr(*\’ions ti'ial h(* did not 
S(*(* MePln*rson ,m‘t off of Xo. 12 wli(*n th(*y r(*a<‘ln*d Ash- 
hiiim ami “'fhe n(*xt W(* saw him wln*n In* eann* out of tin* 
station ami wa* W(*r(* l(*avini;' I saw him—1 saw him h(*twn*eu 
tin* track and the t(*h*,ni‘aph window’.” \Vitm*ss fni*th(*r 
t<*stilied that In* has no r(*eolh*<*tion of t(*stifvinii' at the 
)»n*vi(ms trial in Mai'i'li, 11122 that w’ln*n In* first saw M(*- 
1‘iierson was wln*n Mel*ln*i‘son was half w’ay between the 
station and the train on the platform; that wdtiiess saw 
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M(*J*lu‘rson come out of tlio wrsl end <loor just ai^ovi' tin* 
oflico; that until tlnui witness did not know M(d'lu‘rson was 
on the train: that when witness saw him eonu* from the* sta¬ 
tion he was rnnninir and just had to whip around the corner 
of tlie hay wifidow; that at that time tln‘i*e was «|nite a nnm- 
l»er of peopl(‘, s(‘Vei’al ladies and yonnii’ men standinii: 
around or near MelMierson: and at that pai‘ti(*nlar time the 
front end of Xo. 7h was ri.uht idumt op-ositc* tin* station, 
and tin* forty had pass(‘d tin* station that MelMn*rson was 
ahont oj)-osit(* tin* l)ay window win*?! witn(*ss saw him eoim 
inirand wlM*n M<dMn*rson was takin.v: tin* thi'(*e or four st(*ps 
hetw(*(‘n tin* hay window and tin* train tin* fi-ont (*nd of tin* 
seventy (witiK*ss heini»- on tin* w(*st (*nd of the seventy) was 
ahont op-osit(* tin* hay window; that it was in tin* 
eoni'se of a tlaiiinairs usual (*!nploynn‘nt, if In* had 
liotten off tin* tiain to which he was attached to lla.LC 
or p(*rform some duty, and tin* train’ was pro(*e(*din,ii’ alon:;\ 
to jump on that train and (*ontimn* with it: that as a rnh* 
(*a(‘h ti'ain had a tla^inan. a eondin*toi‘. and a motoianan, and 
whih* sonietinn*s tln*r(* w(»nld lu* an (*xtra tlauinan, oi* a han- 
ira.u’c* mast(‘r on sonu* trains there would lu* at h*ast thr(*(* in 

tin* crew of (‘V(*rv train: that M(d*ln‘i‘son was in no wav at- 

• • 

taehe<l t<» witnos' train, i'ei:nlar Xe*. TJ. that dav. 'j'ln* wit- 
ness fnrtln*!* testiti(‘d that wln*n In* saw .NhdMierson's coat 
tails llyi)iii- nnd when Sehooley pulled the (*nn*rn(*ney wit- 
n(‘ss was on the r(*ar (*nd of tin* sev(‘nty-six, oi* tin* W(*st (*nd, 
and at that tinn* tin* west (*nd (d* tin* si*V(‘ntv-six—tin* (‘ast 
end (witin*ss statinii'it both wavs) was ahont in front of tht* 
window; that in tin* int(*rval h(*tw(*(‘n the time that witness 
tirst noticed McPherson eoniiim- fi*om tin* door or hy the 
hay wiinlow when tin* fi‘ont (‘iid of the seventy-six was op- 
-osit(* the hav wiinh)w, and tin* tinn* tin* (*nn*ri*(*nev eoial was 

• ft 

])nlh*d hy Sehooh*y tlie I'eai' end of the s(*V(*nty-six had come 
up ]>r(*tty n(*ar tin* end of tin* hay window h(*eans(* tln*y W(*i*i* 
movinn’ and it wonhl not take* loiii*’ to move* a <'ai’ length 
“ov(*n thoniih W(* were movini*- at a low I’ate of spt*!*!!”; 
witness does not know at what spe(*d they W(*re uoinii’. Wit- 
n(*ss, upon lu*inii- shown an aeeid(‘nt r«*port pnrportim*' to 
//ear his nann*, said that it was his nann* hut not his sinna- 
tnr(‘. Witiu'ss tln‘r(*npon wi‘ot(* his name and tin* a(*eid(‘nt 
re]>ort above r(*f(*rred to was mark(*d—Lunsford kiXhihit 
for Iden-lieation Xo. 1, and the signature of Mr. 
:V,\ Lunsford just writti*!! hy tin* witness was marked 
Jmnsford Exhilnl for Idontifieation No. 2. The wit- 
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1U‘SS, rurtlior tpstilyin^-, that he made a statement 

alu)ut this aeeid(mt to eomliietor '\\ M. r>as(|iie at or about 
tin* tim(‘ it took pla('(‘ and deniiMl makiiii*' the rollo\viii.i;’ 
statement to I>as(nu* or anyom* elst*: 

“ \V(‘ |Mdl (‘d down to tli(‘ station and unloaded our pas- 
sen^^(‘rs” ret*errin,n- to Ashlmim, “and loaded all passen.uei's 
^^oin.n’ (‘ast and ha(*k(‘d hack and ,i»()t in sidini*’ in the W(‘st 
mid; when W(‘ eanie hy the station prohahly live* or six miles 
per hour he" that is M(dMi(‘rson, “start(‘(l to hoard the 
train and miss(*d tin* haml hold and r(‘ll iindm* th(‘ ear." 
"Flu* witiH'ss tnrther tc‘stili(‘d that as soon as tin* emm’iieney 
was pulled the (‘nKO’nimcy hrak(‘s went on and the ear 
stopp(‘d in ahont possibly a Iminth, or a length and a half. 
The witn(‘ss t(‘stili(*d that wlwm h(‘ h(‘ard th(‘ ladies holhn* h(‘ 
was on th(‘ |^lat^ol•nl at the* rear (*nd ot* tht‘ sevemty-six and 
as soon as witness saw tln‘ coat tails fly nj» In* kn(*w th(‘r(‘ 
were sonu*hodv nndrn’ the car and made* a rush for the* otlu'r 
end, th(‘ (‘ast (‘iid and whmi tin* car stopp(Ml witness olT 
and ran hack to wlnoi* M(d*h(‘rson was, h(‘in,n’ the first to 
reach him, and Sch(M)h‘y and witness |mlh*d him out. The 
witness rni‘thi‘i* t('stili(‘d that .M(dMi(‘rson was not a pail 
ot‘ the ei'(‘w of witness’ ti’ain and th(‘r(‘ was no dntv foi- Me- 
Pherson that In* knows of to jK*rforni on that train as to 
jumpinii: on or off. 

TlK‘i’eii|K)n dnrin,i»’ the redirect (‘xamiiiation of tin* witn(‘ss 
eonns(*l for the jdaiiitiff ot*f(*red in evi(h‘nc(‘ tin* report h(‘rt‘- 
tofo]’(‘ ichmtifu'd as Lunsford (‘xhihit for idmitilica- 
.‘>4 tion 1, and a copy (d‘ the sanu* app(*ars at th(‘ (‘iid 
hereof. 

(Thereupon the followini^ occurred:) 

“Mr. Mackey: Now if your Honor pleas(?, I call on Mr. 
Bumgarner to furnish me with what I suhpimaed and not 
with what is in his handwriting which he got employees to 
sign; hut I call on him for th(‘ stat(‘m(‘nts of o/ the em¬ 
ployees." 

“Mr. Laml)(‘rt: I ohj(‘ct and I warn you again that if 
there is another remark of this kind made I will make a 
imhioii that will go to th(‘ vitals of this cas(‘." 

“The CV)urt: The sulipcena speaks for itself." 

“Mr. Mackev: I want to liand thes(‘ to vour Honor." 

• » 

“The Court: Let me see the subjKena first." 


28 


WASHINGTON AND OLD DOMINION RY. CO. VS. 


Mr. Mackey: \ cs, the snl»p<i; a dncc's tecnm was served 
on him.'' 

rii(‘ ( onrt : Ilaxc yon tin* snl»|Mi‘iia that was sri'Ycd?" 

“(The siil.p.pn;i w.-is pn.dii.-cd iiiid li.iiidfd lo ll,,. Court 
l)y .Mr. l.,jinilicrl.)" 

“.Mr. .Mackey: hi answer lo llial lie lias |■llrllislled me 
with stat<‘m(*nl ot tin* claim a.irciit." 

Mi. Ij.indM'it: thn* minnt<‘: I n))i(‘(‘t to rliaractcrizin”' 
them-'' ’ * 

Mr. Mackey: M Jmmi llu* snl»|Mcna calls Ten'_" 

“Mr. Lamlun-t : Oin* iniiiiilc: I ohjod.'* 

“Mr. Mackey: Wait until I ^vt tlimimh: then make* 

yonr ohj(*ction—papms in the handwriting of the claim 
aireiit, not tin* r(‘])ort-'' 

“Mr. LamlM‘rt: Xow, may it ph‘ase the (’mirt I make a 
motion to t(‘rmiinit(‘ this case in view of the inipropm- 
•k) i-emarks (d‘ eoiinsi*!, and tin* att(*mpt to try tlie 
case-'' 

I he ( onrt : 1 lier** is a simple way of aseertaininn- _“ 

Mr. Lambert: I ask yoni- Ilonoi* to rule on that motion 
iH)w. I am -•oin- to maka* it evc'ry time, if Nanir Honor ovc'r- 
rn](‘s it, tliat eonnsi*! transiiresses_" 

“Mr. Mack(*y: I don't care anythitm-about yniir motion." 

Ml. Lcimbeit: I hen it yoii «|on t car(‘ about it 1 ask 
yonr Honor to i-rant it." 

I he ( oiji't : I shall o\'errnle it now.'' 

“Mr. I.ambert : Yonr Honor will allow me an excep- 
tion." 

rhei'<mpon. to fnrtln-r maintain the is.vnes on his part 
joined, the plaintiff recalled a> a wiine.v,- S. C. Biimg-arner, 
who testifiiMl tliat the rep(»rt imnle to the railroatl eompanv 
by the condnetor, lia^fjin*, was in witness' handwritin- bin 
was si-m*d by Hasijne aft(‘r Ibis^pie had read it: that the 
same thin- applied to the stat.mient of Mr Selnudey: that 
tin* statenn*nt of M j-. Seliooley was ma<l(* on St*pt(‘mb(‘r 10, 
1010, and tin* statement of Haspin* was made* on S(*pt(*mb(‘r 
20, 1010: that the statenn*nt (»f M. \\ Hatt(*r.<on. tin* motor- 
man is in witness' handwritin- si-!n*d by M. \\ Hatterson; 
that the stat(*nn*nt of Seliwai’t/. the eondnetoi* (,f tin* work 
train, dat(*d Sept(*mb(*r 27, 101!> is in witm*ss’ handwritin- 
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witness rurllier t(‘sli.'* il iliat Lunsford (‘xliihit for iden- 
1 is a report which is i‘e(|nir(‘d to ))(‘ rcMidered hy 
tile c*ntir(‘ train (‘r(‘W in ease* of aeeidenl ; that witness has no 
oth(‘r 1 ‘eports of this accident. 

'riuM’eiipon tin* followin’;' occurred: 

.‘Ui “(J. 1 will ask you to pi'odiicc* the re])ort of 

S(*hwai*tz in his own handwritini;' that yon ])roduced 
at the former ti'ial.'’’ 

“Mr. J..amhert : I ohjt’et and move* that this case be 
terminated in \'i(‘W of the impropiu' conduct of (*ounsel in 
makinu' assertions heri* that h(‘ knows ar(‘ improp(‘r." 

(K. W bti:) “Ml*. Maek(‘y: 1 am .i;'oini;' to prove this.” 

“Mr. Lambert: .\ever mind. It do(*s not mitiiL;at(‘ it by 
sayini;' you an' ,i;'oin.i;' to prove' someth ini;'.” 

“Mr. Mackey: 1 am i;()ini;' to prove' that Se*hwartz made 
such a report.” 

“Mr. Lambei't : 1 liave maeh' the* me)tie)n anel now renew 
my motion.” 

“'rile' (’e)urt: 1 think it is an obje'e'tiemabh' stateme'iit. 
Such stat(*me*nts oimht te) be aveiieleel, Mr. Mackev.” 

”1 ovei’ruh' the' umtiein this time'; but I e'uutieui vou to 

ave»id that seu't e»f stateme'iit as to what mav or mav not 

• » 

have occurred at aneithe'i' trial.” 

“.Mr. I..amb«‘rt : Venn* Ileuior alleiws me au e.vception.” 

‘‘The Court: Yes.” 

'File witne'ss furthe*!- te'stilied that the' re'peirts lu' handed 
e*e)unse*l feu' the* plaintiff are re*ports witne*ss eibtailK'el freim 
the cre'ws at the' time state'el eui the fae*e' of the' reports as 
Commerce anel Claims Atteu'iie'y loi* the' railway ceimpany. 

Thereupein tei further maintain the' issues ein his part 
joineel, the* plaint iff e‘;dle*<l as a witness Ernest Woodrum 
Smith, who te'stilie'd in siibstaiieM* that he ri'side's at Ster- 
lini;', Vii'iiinia, which is about feuir mih's ne*are*r Washington 
than Ashburn: that e)n Septe'mbe'i* IK, 1919 witness 
d? was a Harman anel brakeman lor the' Washington & 
Olel Dominie)!! Kailreiael Company, e'm])loyeel on extra 
train Xei. 2r), a freight train which was ein the siding at 
Asldiurn when tlu' ae'cident hap))e'n('el; that after taking the 
sieling Xe). 12, a threuigh train to Washington came out; that 
at that time witness had bee'ii with the railroad three months 
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luit (lid not woi'k willi tlio niili'cnid after that dav; tliat at 
tin* tiiin* of the aeeideiit witness knew MePlierson as a llair- 
inan on th(‘ work train, d'he witn(‘ss further testified that 
when they palled in tlie sidinir witness went np the track; 
and wh(*n he saw McdMiersoii, M(ddi(‘i\s»ni was eoininn' out 
the station door; that MedMierson walk(‘d a litth‘ ])elow the 
window of the telen'raph ofhee and stoppcul. .McPherson 
had a i'(‘d flau' in his hand, that .M(d*hei’son stood with his 
riirht foot near the rail and wav(‘d his flaij:, at which time 
Xo. 1- had ('oine ont of tin* sidinu: and was coniin;; on down 
hy the station, that the train k(‘pt on u-oiiiir; that it wasn't 
hut jnst a few niinnt(‘s hefori* the train i'(‘achi‘d McPh(*rson, 
and McPh(‘rson hacked hack and Jumped on, his hand h‘t .i.':o, 
and he winit down under tin* train, the ha(*k trucks of the 
n(‘xt car, that it did not look to witin'ss that ho (McPh(‘rson) 
let u'o, that in witness' opinion tin* spiuMl of tin* train at 
that time was ten ttv 1welv<‘ miles pel* hour; that witness 
was ahont five or six f(‘(*t above* M(ddn*rson. 

'Fhe witn(‘ss fnrtln*r testiti(‘d that wh(*n a llairman waves 
a r(‘d llau'in fi*ont of a train it m(‘ans to sto]) tin* train; that 
this train did not stop, nor did it slow down; that then* was 
nothimr hetw(‘en tin* front of tin* train and MePher- 
oS son to pr(‘vent the motorman from seeinu: McPher¬ 
son, that Patt(*rson (tin* motorman) was lookitiu: at 
M(dMieison; that witness did !iot sec* MePln*rson w’h(*n No. 
PJ first st(»])ped at tin* station to unload; that the i^rah 
holds that M(d*ln*i‘son r(*a(‘ln*d for on tin* side of tlie steps 
an* wood(*n. 

d'her(‘npon tin* follow’ini; occurred: 

Xow I will ask yon if dnrini; this time*, and cover- 
ini; the period yon work(*d f(H‘ tin* company, it w’as tin* duty 
of a flauinan to .u(*t on movinij: trains’" 

“Mr. Lamh(*rt: This is under my sann* ohjection." 

“Mr. Mack(*y: V(*s." 

“The (V>urt : V(*s, as h(*for(‘—v(*s." 

“(T Answ(*r it, Mr. Smith." “A. 'fhat was alwavs tin* 
custom w’hen I w’as with them." 

“Q. And 1 will ask von if it was alwavs the custom?" 
“A. V(‘s." 

“Q. 1 will ask you if this w'as part of the duty of flag¬ 
men, to get on-" 
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Lani])ort: 3 Ik* sann* objoclion ■’ 

. “The (\>iirt: riulorslKiKl, Mr'. Mackoy, I am lottin- this 

HI as lostimony on tlic* (|nostioii of wliotlicr it was the 
(lutv- 

•Mr. -MiK'kcy: Uiil I li;i\f llic riijiH to sliow ||ip custom 
as W(‘ll as th(‘ duty.’’ 

“The (’oiirt: (’nslom of what.’*' 

" Mr. .Mockcy: ( H' llayiiicii to yet on iiioviiiif (ruins 
•‘I he Court: Thul they liu<l thut duty." 

"Mr. Mackey: Xot only Ids duty, luit it was a custom 
oi the road.’’ 

•'3 I h(‘ ( ourt : It was tin* eiistom in that Ik* had that 

duty to |)(*rtoiTn; i,< that what von nK‘an'’’’ 

“Mr. Afaekev: ^^'s.’’ 

“TIk* (’onrt : Von can ask that.” 

“Mr. .Mack(*y: In the di'^charirc of Hi,.if ,lnti(*< ’* 

“The (’onrt : Ves.“ 

Ml. Mack(*y: It was tin* cnstoin—they have their dntv 
to pertorni tor the raili’oad, to i^-et on inovin*'' traiins?” 
“TIk* Witnc'ss • V(*s, sir.’’ 

The witness rurlhcr tcstiti...l that the train ran al.out 
tittx tcct utter Mefher.soii went under it: lliat he did not 
SCO Mel her.son taikinu: to anyone at the st;dion at the time 
Alcl herson came nn(h‘r witness’ ohs(*rvation. 

On cro.s:s-(*xamination the witn<‘ss testified that his train 
had e-oiK* on IIk* ea*<t end of tin* sidin- at Ashhnrn to let 
,iro hy Xo. train w(*st hound, hnt Xo. 1l> reached the sta¬ 
tion h(*for(* Xo. and Xo. 1l> haek(‘d ii|) and W(*nt into the 
sidin.ir, alter wliich witn(‘ss cann* iif) on Hk* station plat- 
torrn west of the teh‘.i'rap]i olficc* wIkm’i* Ik* r(‘niained all 
tli(^ time*; tliat Xo. 12 was eoinini; down wh(‘n witness 
r(‘ached there—Xo. 12 was coniinu: down, hnt witness had 
not r(*aehed his position west of tin* t(‘l(*irraph otTice; that 
witn(‘ss was ahont half way down to th(‘ western ed'^e of 
tin* filattorm a litth* ahovi* tin* door that w(*nt into the stfi- 
tion: tin* door l(*:Klinu' into tin* whit(‘ waitini*- room; wit¬ 
ness was insid(* th(* hay window, h(*tw(*(*n tin* hay window 
and tin* snh* of IIk* station and stood th(*re ri^-lit aloni,^ and 
at tliat time Xo. 12 was ('omiiii'’ down tin* track hnt had 
not e:ott(‘n to tin* road to L(*(*shiir;Lf: wh(‘n witm^ss took up 
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lii> ploco; 111 ,Ml ;is wit’irs'^ ^ '^•omiii^ ii]) to tiu* ])osi- 

40 tion \vli(‘iM* lir >1 u(m 1 lijiir \v;iv hotwMM'il ciid ol* llio 

st.Mlion ;uhl tin* t cIcl’mmi)> li In* s;i\v M(‘IMi(‘rsoii 

coiiio oiil of tin* wnitiim' immud, luit M('nH*rso!i lijid not l'‘o 1- 
ton on tin* ti'nck at that tinn*; that witness stayed there all 
the time until th** ti-ain went hy: that Mel*he?-son stood 
th(*?'e with his iMLjht tnot mi the ?nn‘th rail ot' the t I’aek 
with his side and haek toward the way in the train was 
('omini*': that wtn*Ti M(dMiei'S(Hi was in this posit inn the 
ti’ain had not pnite irnt to the station, hnt was e(»niinii' oV(‘r 
tin* roadway: tli.at at‘t(*r MelMim-smi 1‘onnd mit that the 
tT'ain was not lioinu' to >top lie not hack two or thr(*(* teet 
away from the traek and the train went rinht almiic past 
him and he stai'OMl to jump on the I’ear i*nd of tin* tirst 
eai-. and then witin*s> saw Mel’liersmi n** under tin* ear and 
then \Nitin*s> went down to wheiM* MelMiersmi was; that wit¬ 
ness was not in tin* waitiiiLr room: that after witn(*ss saw 
MelMierson emin* out to the waitinir ?‘oom door MeIMn‘rson 
di<l not no haek into tin* wait inn I'oorn a,n:nin : that sev(*ral 
]n*oph* W(*i-e standinn around jnst west of this white* wait- 
inn’ T’o<>m door, amojin’ them si*\’(*ral ladi(‘s. 

1 In* witness lnrtln*r testilied that In* do(*> not r(*mei!dM*r 
that at tin* previous ti-ial In* t(*stirn*d that McPherson stood 
about live* f«*«*t fi’om tin* ti'ack wln*n In* lla.n:i‘d tin* train: 
that he does not think his nn*nn»ry in 1!I*J‘J about it was a 
bit lu*tt(‘r than it is now. 

Tin* witn(*ss fni'tln*!* testilii*d that In* iM*m(*mbei’s that at 
tin* piM‘vions trial In* t(‘<titied as follows: 

“ ‘(j). Win*]*!* was In* wh(*n In* wav(*d it'"—the tlair." 
“ ‘A. Jnst about five f(‘(*t t‘i*om tin* track.’ " 

“ And did this train stop'.'" “‘A. Xo, 

41 sir. 

“ 4'hen t(*ll tin* jury wlmt he’—Ate'Pln'rson— 
Slid*. A. We‘ll. In* st(*pp(*d back and stai*t(*d to jump on." 

Tin* witn(*ss fnrtln*i* testiru*d that lie* did not see* MedMier- 
son with his back to the* train talkinu* to a con])h* of yonnt:^ 
ladies: that tin* bimpim; e>f tlairmen on or olT movimr trains 
a])])lied to conditions whei*e tin* llai*inan was attach(‘d to the 
train: that e*v<*rv train had a cri*w consisting' of a motor- 
man, conductor, and flairman at least, and mi^ht have a 
larsrer crew. The witness further testified that he is ao- 
epiainled with .Miss Pauline* Ihxlnier anel Miss Dove l)e)wne*s 
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aiul saw tlu'iii around t’.j wliito waitiiii*' room door of tlio 
station. 

On rocross examination the witness ti'stifiiul tliat at tlni 
time the r(‘ar end of tin* lirst ear was about o])i)osite the 
teles^rapli window Mr. McPherson was out there, ])nt had 
come out from the white waiting room door; that when 
^McPherson attemj)ted to board the car the lias: was in his 
ri"ht hand; tliat ^FcPherson <»:ral)bed for tlie bar with l)oth 
liands; that witness did not see tlie flair more after 
McPherson waved it; that he did not see whether McPher- 
s(»n h(‘ld tlie flair or not; tliat th(‘ flag was on the <ri’onnd 
aft(*r McPherson had becm ])nlled from under the car. 


TIunvnpon, to fiirthei* maintain the issues on his part 
joined, th(‘ plaintiff cal!(‘d as a witn(‘ss Wilmer M. Mills, 
who testified in substance* that on S(*])temb(*i- 18, 1D19, be 
was trolleyman on Motor Xo. l2(), the freiirht train in 
4:2 in the (‘ast end of the Ashbnrn sidinir nt the time 
of tin* accid(‘nt ; that wh(‘n witm‘ss was out on the 
main track hi* saw yicPhi*rson at tin* station, at whicli time 
Xo. 12 was jnst leaviiiir the switch. McPherson was not 
doin.ir anythimr when witness saw him and witness thinks 
McPherson had a flair in his hand; he was not talkinir to 
any irirls oi* talkinu* to anybody; the next that hapjiened 
was witness heard McPherson holler; that witni*ss was 
ov(*r next to tin* motoi* and Xo. 12 was iroin^' from 12 to 
If) miles an hour whi*n it ,irot down to tin* motor; that wit¬ 
ness was (‘m])loyi‘d by the Washinirton & Old Dominion 
abinit thri*(‘ or four years, workini*- in the yard, and wit¬ 
ness thinks it was his first trip out with a new motor; that 
witness did not hear McIMierson holler until the train 
stopped. 

(.)n cross-i*xamination the witness testified that witness 
could not see McPherson when the train passed tlie station 
because the train passed between the station and the motor 
of witness' train; that witness had ^one about 50 yards np 
the main track and when Xo. 12 came down witness ^irot 
ovei- on the oth(*r track and walked over to the motor; that 
witness is basinir his estimate of the speed of Xo. 12 from 
seein.ir the train comini^ towards him when hi* was standing 
a hnndred and fiftv feet east of the station. 
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witness further testified tliat lie talked with counsel 
for the plaintiff about the case two years ai^o, hut was not 
suinnioiK'd as a witness at tht‘ first trial; that witness knew 
MclMierson before this acei(h*nt and had jiersonal friendly 
relations with Mr. MidMiersfui; that after the acci- 
4.‘> dent soniehodv at tht‘ I’ailroad askeil witness about 

ft 

it but witness doi‘s not remember who it was, and did 
not know then. The witness further testified that when he 
saw Mcl*h(‘rson on the dav of the accident McPherson was 
standing' *‘mavbe in the middh* of the station at about the 
teiei;raph oj>erator’s box.” 

'riiereupon, to further maintain tin* issiu'S on his part 
joim‘d, lh(‘ plaintiff ealh‘d as a \\iine>s Louis A. Bodmer, 
who tesiitiod in suljstanei* that he i'(‘si(h*s at Ashburn, Vir¬ 
ginia; that his oc-cupation in Si'ptember, !!>!!>, was “Just 
helpiuii: my father around the store" which is “ ri.ij^ht on 
the station, almost:" that In* is a brother of Miss Ihiuline 
Boilimu’; that on tin* day of tin* accident he was not around 
the station, but saw Xo. \'2 eoine down across the crossing 
and by the depot; that in his opinion it was runnini; Ih‘- 
tweiui lo and miles an hour; that In* did not sei* his sister 
around that station; that tin* lirst he knew of the accident 
was when <.litfer(*nt on(*s holh*red and started runnini;’; and 
witness went over to wln*re tln*y W(*r(‘ takinir McPherson 
out; that at that time he did not s(*i* Miss Pauline Bodmer 
around tin*!’!*; that sin* lived at Inuin* with him at that time. 

On cross examination tin* witness t(*stiti(*d that at the 
time of the a(‘eid(*nt he was on the i^reeii south of tin* sta- 
tion; that he di<l not |>lay baseball that day but was just 
standinu' tln*re watehinn’ <»tln*i's play bas(*ball; that the i^reeii 
is to the west of the emmty road; that nothini^ attracted his 
attt‘ntion to Xo. PJ ti’ain approaehini^ tin* station to make 
him rememb(*r anythinu- about it except when the ac- 
44 cidi'iit o<*eurred; that witness did not st*e McPherson 
at the station befoie the accident; that he saw Xo. 
b train eonu* throuirh wliih* X<». PJ was on the switch; that 
he was first asked to testifv in this case before the first 

ft 

trial, but was not summoned for the first trial; that he was 
spoken to by McPherson; that he knew McPherson a good 
many rears before the accident and had been to dances with 

ft ft 

him; that McPherson's mother dealt at the store; that his 
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sisters knew ^rePliersor : lliat witness was at Mr. Mackey’s 
olliee l)(‘tV)re the lirsl trial; that Mr. Mackev onlv asked him 
about the specul ot‘ the train; that witness was then 14 
yt‘ars old; that that was th(‘ lirst time witness had been 
called upon to remember the speed of tlie train; that at 
about the time of the accident there were peo])le standinijj 
around on the station platform, but witness never took 
particular notice of them. 

Thereupon the plaintiff, to further maintain the issues 
on his part Joined, ('uIIimI as a witness Laurence Edward 
Caylor, who testiti(‘d in substance* that he is a plumber re¬ 
siding- at Asliburn, Viruinia, where he lived on September 
IS, Ihll); that he was at the station when McPherson <(ot 
hurt; that he testilied as a witness called i)v counsel for the 
(h‘fe‘ndant at the lirst ti'ial; that when witness was stand- 
ini** in the bay-window of tin* depot he saw Xo. 12 pull out 
of the switch to come by the station, at which time McPher¬ 
son was standiiiin- Just below the window; that McPherson 
])assed a word or so with witness; that Mcl^herson had 
<*-one in to see the operator, but witness does not 
4.") know whether .McPherson sj)oke to the operator; that 
McPherson spoke to him just as McPherson came 
out of tin* door; that McPherson came from the west side 
of the platform when he tirst went in to see the operator, 
but witness does not know if McPherson was on the train 
wlu*n it was up to the station the tirst time; that when wit¬ 
ness was talking to McPherson there were no girls there 
that McPherson was talking to; that witness knows Miss 
Dove Downs; that he did not see McPherson talking to her 
between the lime that McPherson came out of the station 
and the time of the accident; and witness did not see the 

accident because he had turned around and walked awav 

* 

from the station toward Leesburg. That the accident hap- 
])(*ned in a second or so after that; that witness was right 
at the white* waiting room door when he was talking to Mc¬ 
Pherson; that Saffell, the o})erator, was about four feet 
from witn(*ss; that witness does not know where the opera¬ 
tor was sitting on this occasion; that he never looked in 
the station; that he does not know whether McPherson had 
his red flag or not when McPherson was talking to witness. 
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Oil rross-oxaiiiinalioii liu* witness tosliliocl that he had 
bcH‘ii at till* station about a minute or so before Xo. 12 came 
up to disehai'nc and take on passeiii^ers; that h(‘ does not 
know what In* was doinic tlnu'e, but just happened to stop 
tli(‘re; that witness was not talkini;’ to anvoiie before Xo. 
12 came; tliat there W(*re a uroup of peojile around tlie sta¬ 
tion, iiieludinu' ehildnui and adult men and women, 
4(i but In* paid no attention to them; that when Xo. 12 
judled in witness was aliout 10 or 12 feet west of the 
station almost to the roadway, about tivi* feet north of the 
tracks. 'The witness furtln*r testified that at the last trial 
of this ease he was summoned bv Mr. Maek(‘V, at which time 
Mr. Maekev did not use him as a witness. The witness 
further t(“stitii*d tiiat lie did not sei* MelMierson i^et on or 
get off of X«>. 12: that In* first n*ali/.i*d MelMierson was there 
when he saw .McPherson walk by him and go in the deiiot ; 
that when tin* tiain first cann* down and unloaded witness 
was standing right closi* to this public roatlway, but after 
the train back(*d up and went into the switch—after the 
train had back(‘d out of tin* switch and start(*d to come 
back to the station witness mov(*d his position; that he was 
standing near this public roadway wln*n Xo. 5 came through; 
that Xo. b had goin* bt*for(* In* saw MelMierson; that Xo. 12 
had just started down win*!! witin*ss w;dki‘d up west of the 
station towards tin* road gcfnig towards L(‘esburg; that 
when tin* train passt*d witness (Xt). 12) he was standing 
right this side of tin* countv road, but witness did not cross 
the county nunl as tin* train passed him; that the train had 
stoppt*d b(‘fore he crosst*d tin* county I'oad; that witness 
did not go up to tin* station after In* walked away from it; 
that he had si*t*n .M(dMn*rson b(*fore In* walked awav from 
tin* station: that witin*ss was standing right by tin* station 
door wln*u tin* ti'ain was on tin* switch; that witness was 
not liv(* or six fei*t W(*st of the station, but at the 
47 station when .Xo. 12 discharged and took on ])assen- 
g(*rs right by the white waiting room door; that ho 
had been in that position about a minute before Xo. 12 
canu* u]) to tin* station and .M(*Pherson came by him when 
witin*ss was standing in‘ar the white waiting room door, at 
which tinn* Xo. 12 was in the switch; that Xo. 12 had backed 
u]) and goin* into the switch bef(H*e McPherson came by him 
at the waiting room door: that witness was in the same 
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]K)silioii when Xo. T) wriil tliroiigli; that witness was not 
talkina: to anvlnxlv; that MePherson was inside a])ont a 
minute; that witness did not see tlie o])erator at that time 
and does not know wlK‘lli(‘r the (H)erator was in there or 
not, and witness did not see M(*Pherson with the operator 
at all; that wluni MelMierson came out ot* the waiting; room 
M(*Pli(‘rson wcnit east on the ])latt*orm past the l)ay-window; 
that after Mcd'herson jnissed the hay-window witness did 
not have him in sight over a s(‘(*ond, heeanse witness walked 
right np west, at which time Xo. 12 was np on the switch; 
that witn(‘ss sto])])ed walking at the edge of the road, at 
whi(*h tim(‘ Xo. 12 was ])nirmg into the station; witness did 
not talk to a soul. 

The witness fnrllnn’ testifu'd that he do(‘s not rcinemlx'r 
t(‘stifving at tin* last trial tlnit h(‘ did not know where Xo. 
12 was when McPherson wcnit into the station, and that he 
saw McPherson get off of Xo. 12, hnt that his nunnory was 
fresher in Mar(*h, 1!)22, than it is now; that In* cannot 
rimunnhcr that ln‘ t(‘stilic‘d at the last ti'ial that McPlu'rson 
had com(‘ out of th(‘ station ahont a ininnt(‘ l)(‘for(‘ Xo. 12 
was pulling out oi‘ coming towards the station, hnt 
4S that in March, 1!)22, his ]*ccolh*ction of what oc(*urr(‘d 
was for more insirlv accnrat(‘ than it is now, and 
that that statinnent was nioi’c nearly accurate*; that he 
does rem(‘mher testifving at tin* last trial that In* did not 

see* McPhei’soii go towards Xo. 12 as it inoV(*d hv the* 

* * 

station, and at that time t(*stifying that McPln*rson was 
down on the platfoiin and witn(*ss was np on tin* platform 
wh(*n the car pnlh-d into tin* station ( h\ P. 14>>). Tin* wit- 
n(*ss fni’tln*!* t(*stili(‘d that wh(*n Xo 12'cann* hack 1‘i’oni tin* 
switch witn(*ss was hetw(‘en the station and tin* county 
I’oad. The witness fniMln*!* testili(‘d that he was acepiainted 
with McPherscni two oi* three* V(‘ai*s hi'foi’e* tin* ac(‘id(‘nt, 
had been to (laina's with him and mingled with him socially 
and was fi-iendiv with him; that h(‘foi'(‘ tin* last trial of this 
case* .McPln‘]‘son ap])roach(‘d witn(*ss and ask(*d him to 
t(‘stify, without saying anything in particular that lie 
want(*d him tee t<‘stify to; that he did not ask witness to 
li*stify that McPherson had a re'd (lag and was waving a. 
red Hag in front of tin* ti’ain. Tin* witn(*ss further testilied 
that he guesses he testiri(*d in tin* last trial that NfePherson 
said he wanted witin'ss to testify whether McPherson was 
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talkini;- to aiiv o;irls or not. TIk' '"it moss furtlior testified 
that Mel’lierson did not tell witness that hi* thoniTht the 
defense had testiinonv of McPherson talkiim’ to uirls at that 
time, and witness does not now remember McPherson tell- 
iiiijr him that he wanted witness to testify as to whether or 
not Mi'Pherson was talkinii: to any uirls; that In* does not 
r(‘m(*mher that McPherson wrote him a letter askin.u: 
41) witness to t(*stit’v that McPh(‘rson had a red flair; 

tliat witness testiti(‘d at the last trial (»f the case* that 
McPherson wrote witness a h‘tter and asked witin‘ss it' he 
wonld testify as to MclMierson nsinn* a Hair to llair tlio ti'ain: 

that that testimony is trni*. ddie witness t(‘stitied that ho 

« 

do(‘s not now i-(‘memb(‘r irettinir a letter: that he has not 
Rot it. 

On r(*dii’ocl examination witness testified that the plat¬ 
form at Ashbnrn Station is inaih* ol* irravel and cind(‘rs. and. 
that the cinders extend ont to the road: that .Mr. l»nni- 
liju'ner did not call for witness and talk to him about thi< 
case before* pnttinir him on the stand: nor did Ibuniiarnei- 

take anv statein(*nt from him. 

» 

’rheren]>on, to t'nrthe]- maintain the issin's on his ])art 
joined, tin* plaintiff called as a witix'ss Ralph Wilson 
Havenner, who testified in snb>tanc(‘ that In* i> •J.") yean- 
old and is manager of the A. cV: P. branch st«»n* at llei-ndon, 
X’ir.uinia: that on September IS, IPPh witness was lla'r- 
man on Kxtra *Jb. a fr<*ii*ht train bound from Pos<lyn t** 
Pbiemont : that witn(*ss was at Ashbni’n Station froi»i 'JO 
to dt) minnt(*s befon* the acci(h*nt occni’red and remained 
there about 4.’) minutes afterwards: that witness had been 
\'arionsly (‘inphiyed by tin* Mdashinutmi »S: t)hl Pominion 
Railroad as llaiiinan, motorman. brakeman, troHcyman 
“anythin.ir I was ])nl to doinir": that In* had b(*cn condnetor; 
that his s(*i-vict*s with that I'oad end(*d about four montli-- 
aft(*r the ai'cident : that witness had run Pxtra Xo. Id on 
tin* (Ji'eat Falls l)ivision, but not on the Idnemont i)!' i- 
sion: that witness had run that very train that was 

T'O there that dav at Ashbnrn, Ivxtra X(». Id: tl!:it he Ini- 

« 

operated cars on the Phiemoiit Division: tin:! b* 
lu'oke in some on that train. 
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(TliorcMipoii the followini** oociiiTod:) 

“Q. You nipiitioiiod iH'iii.u' hroko in as a niotormaii. What 
was lli(* |)i-a(*ti(*(‘ of that road iM'l'orc a man was allowed to 
run a train? 


“Mr. LainhmM : I ohji'ct to that. 

“Q. —with rer(*r(ni(*(‘ to hn'akin.t* him in? 

“Mr. Laml)(‘rt : I ol)j(‘(*t to that. 

“'riio ('oni't : I do not s(M‘ tln‘ r(‘h‘\'an('v of it. .Mr. Ma<*kev. 

• • 

“.Ml*. .Ma(*k(‘v: It l»(*ars on tin* (jin'stion ot* why a train 
ran oO feet at'tci* it runs ovm* a man and after h(‘ had 
notie(‘ of it, wh(‘tli(‘i* Patterson- 

“.Ml*. Laml)(*]*t : Now I ol)J(*et to that kind of remark and 
I renew my motimi for improper eondnet of ('onnsel nndm*- 
takinp: to assert things that aren't facts and does so for 
tin* pnrpos(‘ (h* tryinu* to inllann* and pi*(‘jndic(‘ tin* minds of 
the jury. 

“.Mr. .Macki*y: Xow, wait a minnti*. 

“.Mr. Lamh(*rt : Wait until I i»(‘t thron.uh. I make* tin* 
motion on tin* i*]*onnd of tin* impro])(*r eondnet of eonns(*l. 

“.Mr. .Mackev: I mer(*lv stat(*d tin* r(*h*vanev of that. 
• • • 

If I made a motion (*V(*ry tinn* tln‘i*(* was improper eon¬ 
dnet of eonns(*l there wouldn't he* anything for tin* jury 
to do for it has l) 0 (*n eontinnons thi*oni**hont this (‘ase. 

“'Tin* ('onrt: Yhe .jni*y nnd(*rstands, I am sure— 

51 if they do not I sav to th(*m now that stat(*nu*nts 

• • 

of eonns(‘l in tin* pi*(*s(*ntalicm of tin* easi* to (*aeh 
otln*r. or to tin* (^mrt, of course*, are* met e‘viele*ne‘e*. n*(*ntle*- 
me*n, anel yeen will elisre*n*ai*el lhe*m. The'v have* neethini;* te) 
eh) with the* ease*. I shall e)Ve*rrnle* yonr motie)n. 

“.Mr. Landiert : Veenr Ileeiie)!* alleews me an exception. 


“.Ml*. .Maek(*y: Xeew I will ask yeiii, ^tr. Havenner, 
whe*th(*r or not it was the elnty- 

“Tin* Court: I ov(*rrnlo tin* motion. Xow there is an 
ohJ(*etion ])(*ndin,i*' is the*re*, e>r has that been passed on? 
“.Ml*. Tiamhert: I maeh* ol)j(*etion to tliat. 

“.Mr. .Maek(*v: I nnd(‘rste)oel vonr TTonor to sustain the 

» • 

eihjeetion. 

“The Court: T overruled a certain motion. 
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“Mr. Mackey: I understood ye ::r Honor sustained the 
objection to breakinix in motormen. 

“The Court: Yes, sir.'" 


Theren])on the \vitiu‘ss was asktul the tollowinu: (jnestion: 

“Q. Was it tli(‘ dntv of tiaumen on tlie Old l^ominion 
Railroad dnrini*' the period yon work(‘d there, covering: the 
period of this accident, to jump on niovinu: trains in the 
discharu:e of their dnt\ 


To wldcli question connsc*! for the defendant olqected on 
th(‘ ,ij:ronnd that it was ii-relevant, as it had not been shown 
that th(‘ ])laintiff, Mcrino’son, liad any duty to jxn'forin in 
conn(‘ction with tin* opcu'ation of that particular ti*ain by 
lunni:: a inendjer of the ci’(‘W of that train, but the Court 
ov(‘rrnled said obji‘ction, to which action of the (V>nrt 
i)'2 in octn'mlini*’ said obj(‘ction counsel for the defend¬ 
ant (‘Xcept(‘d, which except i<ni was duly not(‘d by th(‘ 
(’onrt. Wh(‘r(‘npon tlu* witness answer(‘d: 


“A. Yes, sir: it is." It was the custom of llagmen dnr- 
iiii* th(‘ ])eriod witness woi'ked for this road to uet on mov¬ 
ing: trains, 'riu* witness fnrthei* t(‘stitied that he knew Mc¬ 
Pherson b(‘foi'e this accidenit : that on the dav of the acci- 
dent McPherson was llaunini;- on Kxtra PJ, the woi’k train, 
and witness had semi him on a train that dav, before tlH‘ 
accidmit : that witness was at .\shbnrn when Xo. PJ jiasseii- 
trer train came into the station: that witness was standing: 
tluM’c talking’ to McPluo'son whim the* ti*ain ])nllt‘d into tlu* 
side track to h*t the np train, Xo. b, by; witiu'ss did not 
see M(d*herson u'et off Xo. PJ whmi it came in there; that 
he does not know whiUher McPherson wi*nt in the station; 
that wluMi Xo. PJ came out of the sidini;’ on tlu* main line* and 
started to Washiniiton M(dMu‘rson was standinn’on tlu* ])lat- 
form iu*ar tlu* ti’ack; that McPlu*rs()n had a rc*d Man* in his 
])ock(*t and, as tlu* train came* towards him he nnfold(*d it 
and lu*ld it in front of tlu* train; that McPherson W(*nt in 
front of tlu* train and ]-emaiiu*d there until tlu* train uot so 
closi* it would ha\u* run oV(*r him had he not not out of tlu* 
way; that the sp(*(*d of tlu* train was JO miles an hour; that 
McPhei-son not ba(*k out of the way when the train ap- 
proaclu*d close to him and then McPherson hopped on the 
rear end of the first motor; that there is a wooden hand 
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1 ‘ail s(‘t in iron so.]:ots on oacli siilo ot‘ tlio car steps; 
o.*) lliat MoPlierson ‘‘gral)s this one and it jerked him 
loose and h(‘ grah])(‘d with his right hand, lost hold, 
went under the front end of tin* lirst motor. That is tlie 
one that (*nt his leg off.'" When that happcnied witness was 
elos(‘ (.‘iiongh to M(d^lu‘rson to toiu'h him; that witness 
h(‘lpi‘d gi‘t M(dMi(‘rson out from niuhn* the ear; that witness 
saw Krn(‘st Smith, a numihto’ of tin* erew of witness' train 
th(‘r(‘; that tin* train ran (in fi'ct aftm* McdMierson fell before 
it stop])(*d; that tin* ti*aek at Aslihnrn Station is ))erfeetly 
h‘V(‘l, and that day was di*y: that tin* snn was shining bright, 
and it was in th(‘ aft(‘rno(m. 

()n eross-e.xamination the* witness t(‘stiti(‘d that before 
working with th(‘ W’ashingtoii c'c ()ld Dominion l\ailroad 
h(‘ had woi-k(‘d at tin* Washington 4'(‘rminal switehing 
ti’ains; that witm‘ss ha<l bi'mi al Ashbnrn Station ])ossibly 
a f(‘W minntes before Xo. iL’ eanu* in: that Xo. 12 did not 
come to th(‘ station at Ashbmm and dlsehai’gi* and take on 
passi‘ngei*s b(‘foi*(‘ Xo. b came np; that the first thing it did 
eomingdown fi-om L(‘(‘sbnrg toward .\shbni*n was to go into 
th(‘ switch wlirn’i* it I’lnnaiiK'd until afl(‘r Xo. 5 eame out; 
them Xo. 12 left the swit(‘h and went past th(‘ station and did 
not st(>j): witiK'ss was at the station wlnm Xo. b eame np; 
witn(‘ss saw Xo. 12 in the side track wlnm In* eaim* to the 
station and at that tinn* witness had be(‘n around the sta¬ 
tion 2(1 to bo minnt(‘s; that as long as w’itness' ti'ain stood 
th(*r(‘ witiK'ss was aronnd the station: that witn(‘ss did not 
go in tin* station b(‘foi’(* tin* aeeidc*nt : that In* had not seen 
Saflelb tin* oj>(*i’ator b(*foi-(* tin* aeeid(*nt : that tin* 
b4 witness fu-st saw .MeDln*i-son win*!! Xo. 12 was in th(* 
side ti’aek: h(* saw’ .MeDh(‘rson at the station but can¬ 
not tc‘ll what jiai’t of th(* statioi!: that wh(*n witness first 
saw .M(db!ei'soi! witi!(*ss was talkii!g to anvbodv w’ho w’anted 
to talk to him: that th(*i’e W(*r(* gii'ls ai*oni!d the station but 
he cannot say whether h(* (wit!!ess) talk(‘d to any of them, 

ai!d witness cannot i!am(* anvbodv but M(‘Dh(‘]*son to whom 

« • 

In* talk(*d at the station: that the!‘(* might hav(* b(*(*n a dozen 
))(*oph* standii!g ai’oiind there: that when he lirst saw’ Mc- 
Dh(*rson Xb). b had not goin* w’est: w’itness cannot remem- 
b(*r what h(* said to bbdbiei’son: that he did not see Smith 
at Ashbni’ii Station until after the accident; that witness 
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(loos not know liow lon.u" it was i’r in tlio time ho first saw 
MoIMiorson until tlu‘ aooiihnit ha])])(‘no(l; wIumi witnoss first 
saw MoPlnn'son ho cannot toll whine* MoIMiorson was ox- 
ooj)t on th(‘ ])latt*orni: witnoss iloos not i‘(*nioinlu*r which way 
ho (witn(‘ss) W(‘nt at't(‘r ho lirst saw Mol*li(‘rson : and wit¬ 
noss (lid not notice MidMiorson froni the fn*st time ho saw 
Moi*horson until hi* saw him tlan'i'ani*’ the train; that witness 
was down ahout the waitinu room when ho lirst saw .Mo- 
IMiorson with the llan' hut witnoss does not know where ho 
(witnoss) stood at that time with rot'oi’onoo to the liay-win- 
dow; that ho cannot say what part ot* the station MoPliorson 
was wh(*n ho first saw him: that the first time witnoss was 
asked to recall or to i*noss how far tin* train wont after the 
a(*(*idont was wlK*n ho lostifiod at the lirst trial of this ease; 

that is the first time Mr. Mackey asked him ahont it ; 
r)") that five* or six voars auo witnoss talked to MoPhor- 
son ahont it in Mr. Maokov’s oflioo, hnt what ho was 
ask(‘d ahont at that time In* does not romomhor. 'fho wit¬ 
noss further tostiliod that when ho saw MoIMiorson llaiL;,i*in,n’ 
the train the witnoss was standinii- somowhoro on the sta¬ 
tion platform: that ho was standinn- on the station platform 
when the aooidont happonod to MoPhorson: that witnoss did 
not k(‘(*p any one jiosition on tin* platform, 'fin* witnoss 
farther testified that In* did not recall tostifyinn’ on March 
dO, H)22 in the lirst trial of this case that hi* saw .McPherson 
^ot off Xo. P2 and that In* saw .McPherson n’o in the station: 
that ho does not recall then tostifvinu’ that ho know who 
.McPln*rson talked to, that .McPlioi-son talked to .Mr. SalToll, 
the operator: that ho cannot recall then tostifyinu’ that at 
the time of the accident witnoss was 20 f(*(‘t noi'tli of .Mc¬ 
Pherson, that is nearer the station than .McPherson and 
kind of ahead of him, witness heini:’ nearer Washiniiton; 
witness cannot recall that In* then tostiliod that witness stood 
ahont oiixht or ten feet from the track and .McPherson stood 
ahont three oi* four feet from the track when .McPherson 
wont to i»et on: that .McPhei’son fell down on the track “and 


it looks like to nn* In* miuht have* L:rahh(*d liohl tlu* st(*]) 
and the ])ilot too as In* fell to k(*(*p from n’oimr nnd(*r." Wit¬ 
ness do(‘s ivcall that lu* th(*n t(*stili(‘d that M(*I^horson fell 
under the lirst truck of the second motor. The witnoss 
further testified that a ])ilot is a protection to protect ])eo- 
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])le from uniler tlio wliools. On an en<>ine it 

r)() is calk‘(l tlio cow-catclinr. That is the same tliin^ on 
the motor; that there was a i)ih)t on the haek end of 
the first ear and a ])il()t on tin* front end of tlie second ear, 
hnt witiu'ss does not know wliieh ]>ilot lu‘ meant McPherson 
i;rahh(‘d hold of. The witness fnrtlno’ testified that he did 
not recall testifyini*- in March, that the s])eed of the 

train was ten or twelve* mih‘s an hour; that his estimate at 
that time* was onlv a uness. 'Pin* witness further t(‘stitied 
that h(‘ does not r(‘call t(‘stifyini*- in March, lh*2‘2, on cross 
(‘xamination that lu* saw Mi'. Smith at tin* station hnt that 
h(‘ could not sav wh(‘th(*r Mr. MedMierson was standintj: 
imim‘diat(‘lv h(‘sid(* of or in front of Mi'. Smith; nor does 
witn(*ss r(*call that In* llii'ii t(.‘st:li(‘d that Smith was standing*' 
close* to witne‘ss; nor that he* then te*stitie*el that Smith was 
ahont 1 he* same* elistance from McPhe*rson that witne*ss was, 
anel that witne*ss was ahenit f(*et e'ast of Me*Phe*rse)n, tei- 
warels Washini^ton, that Smith was stanelini*'aheint the* same 
elistane'e* and I'iuhl wheTe* witness was from McPhe*rson anel 
staye*d the*i'(* all the* time* while this oe'cnrre*el; nor e*an wit- 
ne*ss re*e*all that he* then t(*stiti(‘d that Me*Phe*rsem stai'te*el te> 
U'l'ah hold of the* tii'st hand-^rah “he* starte*d to ,i*rah with 
Ids le*ft hand and miss(*d it with his le*ft hanel;” nor that 
he* the*n t(‘stilie*d that the* hand-hold eni the* l(*ft-hand side* eif 
the* ste*))s on this eK*e*asion on the* e-ar ii'oin.n' e*ast was the* eine 
that was fae*in,u' to the* end of the* car, and was the* one he* 
saw Me*Phe*i'seni re‘ae'h feo' with his h*ft hanel, that Mc- 
Phe*rse)n ueit he)lel eh' it hilt it Je‘rke*el him IeK>S(‘, that 
o? MedMie'i'seni teme'he'el it with his le*ft hanel, hnt witne*ss 
e'enilel iieit sav whe*the'r Med'he‘rson lieit his I'iiiht hanel 

• I 

eni it eir imt. 'Phe* witne*ss fnrthe*r t(‘stifie*el that if at the* 
trial in Mare'h, ld*Jl?, he* te'stilie'el te) the* thinus e-einnse*! i'e*ael 
him frenn his pi'e*vie)ns te*stim(niy, that it was the* truth; 
that he* eleM‘s neit re*e*all the*!) te*stifyint*' that he* kneiws Mc- 
Phe*rsem re*ae'he*el feii' it (the* riulit hanel-heilel) anel that liis 
he*st i'e*eM)lle*e'tieni ein it was that Me*Phe*rse)n misse*el it; ne)r 
ele)e*s he* i'e*e*all that he* the*n te*stiPie*d that Me-Phoi'seni ,i;rahlK*el 
fe)!' the* re*ar hanel-nrah with his ri.uiit hanel anel neit it with 
his riulit hanel, hnt that if he* eliel se) te*stify it was true; 
neo' eleies he* I'ecall that he* the*n te*stifieel that McPherson 
hael to run alongside of the car to get it and ran until he 
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kind of picki'd up jdunit tin* saiin* <*(‘d tin* car had, hut that 
if he did so testify it is true: nor does he iT‘(‘all that lie then 
testified that when MelMiei'son eauinht U]) ahout the same 
momentum of the train In* tln*n ui'ahlu^d f(H‘ tin* step-rail 
with his ri.uht hand and eanuht it and swuni*- on, and his 
foot sli])})ed just as In* swunii <ui the tii'st st(*]), hut if he did 
so testifv it is trin*: noi* d(K*s In* i-(*(*all that he tin*!! testified 
that hefon* Meidn*!‘so!» wo!il unde!* In* sli|)p(*d off tin* sti*p, 
h!it if he did so testifv it is t!*in*: !io!* do(*s In* !*(*(*all that he 
th(*!! testifi(*d that Menn‘!*so!i *s speed was i!p to aho!it that 
at whi('h tin* eai* was uoiiii^ and took hohl of this sid(*-rod 
1!!!!!!i!!,<•* uj) the rea!* of the st(*ps, hi!t if In* did so testify it is 
tr!!(*; !io!* do(*s h(* !*(*eall that In* the!i teslili(*d that i!! 
oS t(*!i o!* fift(*(*!i f(*(*t MelMiei‘son had !’i*aehed tin* s])(*ed 
of tin* t!‘ai!i a!nl u!*ahlK*d hohl of tin* !*od, a!nl did that 
whih* tin* ear was n*oi!i,ii*, hut if In* did so t(*stify it is true; 
!ior d(H*s In* !*(*eall tln*!i t(*stifyi!iu' that wln*!i M(*l*ln*!*so!! was 
ru!!!iii!,u* he was !*ii:ht ahuiii* (*V(*!! with wit!!i*ss, p!*(‘tty elose 
to t*V(*!! with wit!n*ss a!nl that whe!i MelM!(*!*so!i's foot 
slij)])(*d ofV tin* st(*p a!nl In* we!!t doW!i In* was 1h*1ow the 
statio!!, past wit!!(*ss, two o!* th!'(*c* f(*(*t aln‘ad of wit!iess 
th(*!!, possibly fivi* feet, h!!t if In* did so t(*stify it is t !*!!(*; 
i! 0 !* doi*s In* !*(‘eall that h(* tin*!! testified that S!i!ith was 
sta!idi!!.u* elose to wit!iess, hut if In* did so t(*stify it is t!*i!t*; 
!ior do(*s In* !*(*eall that he the!i t(*stifi(*<l that wln*!i MelMn*!*- 
so!! a('t!!ally slipp(*<l off the stt*ps In* eoi!ld !!ot say wh(*th(*!* 
MelM!(*!*so!i was !n‘a!*e!* to Smith o!* wit!n*ss, hut if he did so 
f(‘stifv it is tr!!(*: !!o!* do(*s In* !*(‘eall tln*!i t(*stifviim‘ that 
h<* did !n»t !’(*eall who was tin* li!*st oin* t<» .L;(*t to MeI*h(‘!*s(U!, 
hut if In* did so testify it is ti'in*: !io!* do<*s In* !*(*('all that In* 
thi*!! t(*stifi(*d that ihi* fi!*st time* he was asked ahout testi- 
fyii!!*: was a n!o!ith o!* two nnuiths an'o win*!! M!*. MelMn*rso!i 
a!!d Mi*. Maekev ask(*d wil!n*ss to t(*stifv, W!*ot(* wit!n*ss, 
hut if In* did so t(*stify it is t!*U(*: noi* does In* !*i‘eall that he 
then testifi(*d that he had not talk(*d anythim** ahout tin* aeei- 
dent from tin* tinn* it had hapiK*!n*d until In* went into Mr. 

Maekev's ofliee, hut if In* did so t(*stifv it is t!*U(‘. There- 

• • 

upon the wit!n*ss f!!!*tln*!* testifi(*d that In* do(*s not know 
whetliei* two, thri*!*, oi* foui* months aft(*r the aeeident he 
was diseliai'ited f!*om tin* eompany: that the eom])a!!y never 
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gave him any reason loi* liis leaving; tliat ho does not 
51) recall that in March, 11)*J-, ho testified that he was 
discharged from the company, hnt it* he so testified 
it is true. 

On recross-i‘xamination tin* witn(‘ss t(‘stifi(‘d that he does 
not rc'call that in Mar(‘h, ll)l2*J, In* testili(‘d that In* woi'ked 
for the I'aili’oad aftm* this accidcnit until ahont Mai’ch *J2nd 
aftei’ the accidont, tin* next year, hnt if lu‘ ditl so tes¬ 

tify it is true. 

Theren]^on the ]ilaintiff to fniMliei- maintain the issiu‘s on 
his ])art joiiUMl took th(‘ stand and t(‘stifi(‘d in his own h(*half 
in snhstanct* as follows, that he id(*ntiti(‘s as tin* i-nl(*s and 
I'ognlations foi- tin* gov(‘rn]n(-nt of (‘in|)loy(‘(*s of tin* Wash¬ 
ington & Old Dominion Railway in nsc* at tin* tinn* of tin* 
acci(h*nt, as contaiin*d in a hook which was hainh'd him. 

^tr. T..amh(*rt : May it h(* consi(h*i*(*d, yoni* Honor, that 
the rule hook shall he* (*onsid('r(*d in (*videnc(*. AV(* want it 
in (*videnc(*. Mav it lx* consid(*r(‘d that it is in (*vid(*nce 
and that anv rnh* in th(*i’(* that (*ith(*]‘ side* wants to ]■(‘f(*r 
to can lx* r(*f(*i’r(*d to and I’ead to tin* jury. 

Th(‘i*(*n|)on conns(*l foi* tin* ])laintitT ofT(*i’(*d in (*vid(*nc(*, 
and th(‘ri* was i*(*('(*iv(*d in (*\'id(*n('(* tin* following ]*nh‘s or 
portifnis tln*i‘(*of from tin* l•nh*s and i‘(*gnlations above 
identified : 


“8. Saf(‘ty of Hmploy(*t*s." “ I*]ach employ(*(* is ex])(*cted 

and r(‘(piii’(*d to look aft(*r and lx* ]‘<‘sjx)nsihl(* for his own 
safety as w(‘ll as to ex(*i’('is(‘ caix* to avoid injni’v to oth(*rs.” 

“1()2. .All (‘xtra trains must k(*(*p out of tin* way of regu¬ 
lar schednh* trains aJid ch*ai’ ttn*ir tinn* at h*ast t(*n minutes 
unless othe]*wis(* ])]*ovid(*d, and will lx* gov(*]-n(‘d hy train 
orders with r(*sp(*ct to o]i])osing extra ti'ains."’ 

“AVoi'k Kxtra.—rnd(*r 1. Tin* work (*xti*a must. wln*ther 
standing oi‘ moving, ])rot(*('t its(*lf against (*xtias within the 
woi’king limits in both dir(*ctions as pr(*sci’ihed by 
60 rnl(*s. The time of r(*gnlai‘ trains must lx* cl(*ared.” 

“00. Dis])lay Signals.-R(*d. Dang(*i’, stop.” 

“508. Th(*y will [X'l-foi’m any s(‘i-vic(* assigned to them })y 
the conductor.” 

Theren|)on conns(*l foi* tin* ])laintifT off(*i-(*d in evidence, 
and there was rec(*ived in evidence the following rule or por¬ 
tion thereof: 
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“170. Tfaiiis niiisl ai)])r(>ac]i a^] stations and sidinu’s, llio 
(*nd ot* doid)l(* ti’ack junctions, and ]‘aili*oad ci’ossiniis at 
i^radc prcpai'cd to sto]) nidcss tin* s\vitcln*s and siiiiials arc 
riirlit and tin* ti'ack is cl(‘ar." 

d'o wliicli oil(*!'counsel for tin* dctcndant ol>jccl(*d on tin* 
uronnd that it was ii‘i'(*lcvanl lM*cans(* there was no law Liov- 
i*rninir tin* rati* ot‘ sp(*ed and tliei'i* is no evid(*nc(* that the 
train was not prejiaied to slop; hut the (V)ni't ov(*r]‘nlcd 
said ohjection, to which action of tin* Conil in ov(*i-i’nlinn- 
said ol)j(*clion connsi*! t'oi* tin* det\*ndant (*xce])ted. which ex¬ 
cept ifm was (inly noi(*d hy tin* ConiM. 

"rh(*i'(*npon connsi*! tVn* the plainlilV otVeia*!! and iheri* was 
r(*c(*iv(*d in evidence* the followinii- ride: 

“172. AVhen a train stops or is delay(*d nnd(*r circnni- 

stances under which it inav hi* ovei* taken hv otln*r trains 

• • 

tin* condiictoi-, or tlairinaii, must iro hack ininn*diatelv with 
red siunals a siitlicii*!!! distance to assure 1‘nll ])rote(*lion, not 
less than two thousand 1‘eet. Wln*n re(*alh*d In* inav 
til return to his train: lirst placini** two torp(*do(*s on 
the rail two i-ails leimth apart wln*n conditions re- 
ijuire it. 'rin* front of a train must hi* prot(*(*t(‘d tin* sann* 

wav when n(*cessarv hv the niotorinan or tiri'inan. 'Fin* 

• • • 

duty herein reiiuiied ot’ a conductor or niotorinan may hi* 
performed hy tin* other wln*n d(*sii‘ahle for a reason." 

d'o which off(*i* counsel for the defendant ohj(*(‘t(*d on tin* 
i^ronnd that it was irrelevant and did not a])])ly to the 
situation of tin* ]>laintiff; hut the Coui-t ovi'rrnled said oh- 
j(*ction, to which action of tin* (’oui't in ovei-rnlim*’ said oh- 
ji'ction counsel for the defriidant (*xc(*])ted. which exception 

was dulv not(*d hv the ('ourt. 

• • 

'rin‘r(*U])on counsel for the plaintiff offer(*d in (*videnc(*, 
and tln*re was |•ec(*ived in (*vi(lenco tlie following: rule: 

“187). All trains must approach meetim;- or ])assin.ij: 
points under full control: and must not att(*m])t to ])ass 
until switches and signals ai'i* s(*en to he I’iiiht and tin* train 
to he met or ]>ass(*(l is clear of the main track." 

To which offer connsi*! foi* the defendant objected on 
the irronnd that it was irrelevant and that there was no 
testimony tendini; to show that Ashhnrn was a meeting 
point, or ])assinu* ])oint for trains; l)nt the Court overruled 



ARTnrR w. MC PTIERSON. 


47 


said objection, to wliicl. action of* the Court in overruling 
said ol)jection (*onns(‘l i'oi* tlie defcMidant exce])t(‘d, wliicli 
exce])tion was duly not(‘d by tlie Court. 

ThercMipon counsel I'oi’ tli(‘ ])lain1 itV olT(‘r(‘(l in evi- 
&2 deuce and th(‘i‘(‘ was r(‘C(‘ive<l in (‘videiUM' tli(‘ Tollow- 
ing rnl(‘ (i‘(‘t‘eri-ing to niotorinan and engiiunnan) : 

“dal. 'riu‘y must k(‘(‘i) a constant and vigilant lookout 
while running, for ol)st met ions, d(‘f(‘cts of tracks and sig¬ 
nals and must look back, (‘S|)(‘cially while i-ounding cui’ves 
to see wluhliei* they hav(‘ the whoh* train and if it is all 
right.’’ 

To which ol'lei* counsel foi* th(‘ (hd’endant obj(‘(*ti‘d, but 
the Court overruled said ohj(‘etion, to which action of the 
('ourt in oviuu'uling said ohj(‘etion couns(‘l foT-the d(‘f(‘ndant 
exc(‘])ted, which exc(‘])tion was duly noted by th(‘ (’ourt. 

Th(‘ witness fui'thm’ t(‘stili(Ml that In* is the ])laintil‘f in 
this cas(‘: that h(‘ lost his leg Sc'ptcMnbm* IS, that he 

went to work foi* this ('oinpany -S days ])i‘ior thiu’ido; that 
he was It) yeai's old wIkmi Ik* lost his h‘g; that pi’ior to the 
accident he had had no railroad exp(‘ri(M)c(‘ of this kind, but 
had been (‘Tn])loyed as a conductoi- on tlu* (’apital Traction 
Company whm-e his diitirs re(piired him just to g(‘t on at the 
barn and stav on until h(‘ retuiaied, hut it was not anvthing 
like the raili'oading on th(‘()hl Dominion K’oad: that h(‘ had 
luaai working on tin* woi-k train four days wh(‘n In* lost his 
h‘g; that wh(*n he eiitei’ed the service of this com])any he 
got tin* cons(‘nt of his father: that the woi'k tiann was to 
carry mat(*iaal to ke(‘p tin* i*()adh(*d in condition so that 
local and thi-migh ti'ains could lain ovei- it; that om* end of 
this railroad stai’ted at .‘kith and M Sti*(*(‘ts, Washington, 
D. C’., and t(‘rminat(*d in I>lu(‘mont, Vii’ginia, (‘xtend- 
f)'! ing a distance* of about o.’) mih*s; that his ])osition 
on this woi’k ti’ain was that of flagman: that the 
crew consisted of a motoianan, condiu'toi*, and witness; 
that b(‘foi-(* In* had his leg cut olT In* kn(*w Datt(*i’son, the 
motorman of Xo. 12, and Datt(*rson kn(*w witn(*ss; that 
Patterson kn(*w witness was flagman on tin* woi'k ti’ain on 
tin* (lav tin* ac(*id(*nt occurred. 

Tln*i*eupon tlu* witin*ss was ask(‘d tin* following (piestion 
and made the following answer: 
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Xow I will ask von wlic'tlr • lie saw von on tlio work 

train that dav heforo tlio accident occurred.” “A. To the 

)>est ot* inv knowh‘di;(‘ I think so.*’ 

• • 

To which answei* counsel I’oi’ ihc dct’cinlant ohjccti'd on 
th(‘ <ironnd that it was iiicoinpincnt, the witness not showin.ir 
that he had pei'sonal kiiowleiln'c* ot* the tacts in(|nii‘e(l ahont : 
hnt the (’onrt ovei’rnled said ohjection, to which action ot* 
the Court in ovei-rnliiiir said ohjection counsel for the de¬ 
fendant excepted, which eX(M*j»tion was dnly inUed hy tin* 
Court. 

Ther(‘npo!i tin* witness Inrtln'r t(‘stili(‘d that in rnnninu: 
np and down that track from Washini^ton to Leeshuric and 
retinal to Washiiiirton, Patterson had to pass witness' work 
ti'ain hefoia* tin* accid(‘nt. Tin* witin*ss further ti*stiti(‘d that 
lie left the work ti’ain on the ord(*rs of the conductor, 
Swartz, at (loose Cr(*(‘k Pridire, three* niih*s (*ast of In*i*s- 
hni’ir; that !)(*hnont is a])proxiniat(*ly a mile this side (east) 
<»f (loose* (*r(*ek Pridne*: that they stop])(‘e*d at (loose* (*re‘e*k 
Brielue* he*e*anse* the* main line* was l)loe*k(*d “and Swartz, my 
c(»ndncle)r, kne'w tln*re* was aiiotln*!’ train followinu’ 
(U ns, anel he* saiel: “Mae***. In* said, “Vem ue*t otT and 
tlau‘ the* first train anel ride* him in." Witness fiir- 
tln*r te*stitie*el that he* ol)e*ye*el that e)reie*r; that the* Washini;- 
ton e5s: Olel Dominion leailway (’ompaiiy fnrnishe*el the* flai*’: 
that it was a re*el llau' ahont the size* of a handkerchie*f or 
larne*r: that it had no stie*k attache*el tee it anel whe*n wltne*ss 
was met (*arrvini»’ it in his hainl In* canned it mostlv in his 
riirht hi]) pocket. 

Wln*n witn(*ss L^ot (df at (leeeese* (*re*e*k Pridi^e .Me)tor Xe). 
.‘Idl came* alonu’ in an e‘asterly elire*e*tion: that on that train 
was Mr. Jack Pa Hue*, the* trainniaste*r of tin* Washinuton 

Old Dominion Pailroael: that witne*ss i*oele* on that train 
with Jack La line from (leiose* (he*e*k Prid.u:e to Pe*lmont 
Park, a distance of iirohahly ahont a mile; that Jack I..a 
Hue, the* trainmaste*!', uave* witne*ss train ordei’s. 

Thereu])on e*onnse*l for the* ])laintiff otfer(*el in evide*nce, 
and there* was re*e'e‘ive*el in e*viele*ne*e*, IHile* Xe). 2()1 e)f the* 
Washinute)!! e.V: Olel Dominion Kailreeael (’e)m])any, as fol¬ 
lows : 

Trainmasters. 

“‘2()1. They are in direct e‘hary:e of train service and 
the o])eration of motive i)ower and rolling stock, including 
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the assiixiinieiit ot* motiee power, (listril)utioii of cars, and 
the movi‘nient of traHic." 

To which offi‘r couiiic*! for the defendant objected on the 
i»ronnd that the rule was incompetent and had reference to 
the i**eneral direction and handling*- of trallic on the road; 
that thei‘(‘ was nothinu- t() show tliat tlu‘ trainmaster miij^ht 
irive an individual ordrr up and down the road that 
(io snp(‘rs(Mlcd an oi-der alr(‘ady i;iven l)y a conductor 

und(‘]’ whom a man is dirc'ctlv woi’kini*'. The witness 

• * ^ 

tlu*n flirthi‘r tvstilicd that .lack lia lliu* is now dead. The 
(kmrt ovmnailcd said ohjc^ction, to whii'h action of tlie 
C’onrt in ov(‘rrnlini;- said ol)je(*tion counsel for tin* defend¬ 
ant (‘xct'pted, which i‘XC(‘ption was duly noted liy the Court. 

Th(‘i’enj)on connsi^l for tlii‘ plaintilV olT(*red in evidence, 
and thiu'c was i-eci*ive(l in (*vi(h‘nci‘, IJnh^ of th(‘ Wash- 
in,icton and Old Dominion Railway Company, as follows: 

“‘J()2. Trainmaster.— 

“'rhi‘v hav(‘ chari 4 (‘ of all (unployin's in trains, all the tele- 
phoiU‘ and t(‘k\uraph sm’vii'in and any station s(*rvic(‘s con- 
necti‘(l with train scivice and the movemimt of trafllic, 
and are responsible f(*r tin* proper or,i>ani/.ation and ade- 
([uacy of such forces. TlH*y must know that employ(‘(‘s are 
(pialilied to p(‘rform tlieii* i'i*sp(‘ctiv(* (luti(‘s. Th(‘y also 
havi* such conti'ol o\'(‘i‘ forc(‘s and work of tin* maintenance 
d(*partnu*nt as may In* ]n*c(*ssary to tin* pi’op(*r mov(*m(‘nt of 
trains, and tin* pi'ote(*tion of property, and tin* int(*i*est of 
the comjiany." 

To which olVi*!- conns(*l for tin* d(*f(‘ndant ohj(*ct(*(l on the 
i»round that it was in’i*levant that the trainmast(*i’ could 
not altc*r tin* cai’rvinu’ out of or(l(*rs ^ivi*!! to a tla.unian by 
his conductor; but tin* Court ov(*rrul(‘d said objec¬ 
tion. 

bb 'Fin* witn(*ss furtln*!* testirn*d that tin* work done 

was in the maintenance d(*|)artm(*nt. 

Thereu])on couiisi*! foi* tin* plaintilT otTered in (*vidence, 
and there was i*(*c(*ived in evid(*nce. Rule ^b.") of the Wash- 
im*ton Old Dominion Railway Company, as follows: 

“lit)'). Duties of Trainmastei*.— 

“They will .i»ive special att(*ntion to tin* movement of 
trains, and see that they are moved with the utmost punc- 
4—4G59a 
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tiinlity and dispatcli. and lliat tin* liiiilinst divurc*!* of earn is 
iisi*d to sccurr safetv.” 

d’o wliinli otl«*r counsel for tin* d(*f(‘ndant objected on tin* 
UTouinl that it was ii'rcl(*V(*nt ; hut tin* (’ourt ov(‘rrul(*d said 
ohj(‘(‘tion, to which action of the Coui’t in ov(*iTulinn‘ said 
ohj(‘ction (*(uins(*i foi* the defendant exc(‘|)ti*d, which (‘xcop- 
tion was not«*<l hy tin* (’oni’t. 

M'ln* witin*ss fni‘tln*i* t(*stili(*d that wln*n .‘lOl ])nll(*d into 
r>(*lnioiit Park, Jack l.a line, tin* t raininast(*r, was inotor- 
inan (d' tin* t rain and t hat Jack La 1 lin* said to witin*ss “ \V(* 
art* not uoiim anv rnitln*r. W t* ait* noiim' to wait for Xo. 5. 
Von u'o up anti catch Xt). l‘J anti rith* him in:" that he tohl 
him tt> I'itlt* him in to catch up with tht* woi-k train; when 
witiH'ss irt)t tni Xt>. LJ at rn*lmont Xo. Jnl was in the l>el- 
mont Park sitlini;-; that witn(*ss left tht*i-t* and wt*nt on with 
Xo. PJ anti hatl his llau' with him in his pockt*t: that he knew 
all of tIn* emj)loyt*es tni Xo. \'2 anti tht*y knt*w him; that wit- 
nt*ss <»-ot ttn tht* st*(*t)ntl cttach anti walkt*tl dt)wn to the 
iu frtnii in wht*rt* .\lt)tt»rman Pattt*i-stm was; that at 
that tiiin* tin* cttinlncttn*, Mr. P>astpn*, was with Pat- 
tt*rst)n anti tin* train hatl startt*tl tt) mttvt* tm tttwartls Ash- 
hnrn. 

J'ht*rt*npt>n tin* witnt*ss was asketl tin* ftJhiwini; tpies- 
t ion; 

“Q. What if anythinir diti ytni say tt) tin* motorman, 
Patt(*i‘st)n !" 

J't) which tjne.siien ct»nnst*l ft»r tht* tlt*feinlant t»hjt*clet.l t>ii 
tin* ,ui-t)nntl that it was not ])art t)f tin* rt's iit*sta(*; but the 
Ponrt overi'nlt*tl saitl t»bjt*ctittn, tt> which actitm t)f tin* (\)urt 
in ovt*rrnlin.i;’ saitl t)bj<'ctit)ii, ctninst*! fttr tin* tlt*ft*ntlant ex- 
ct*ptt*tl, which t‘xct*])titm was tlnly nt)tt*tl< by tin* Court. 
'rhei’t*npon tin* witnt‘ss answt*rt*tl: 

“A. 1 tt)ltl .Mr. Pattt*rst)n tt) lt)t)k t)nt ft)r the wn)rktraiii 
aht*atl. lit* tnrnt'tl ai’oiunl in a verv aimrv w'av, and made 
lit) rt*ply." 

J\) whit*h answt*r ettnnst*! tttr tin* tlt‘ft*ntlant t)bjt*ctetl as 
attemjitim:* to charactt‘i*i/.t* tin* way in which the man is 
tdaimt*tl tt) havt* lt»t)kt‘tl arttninl; but tin* (’t)nrt ov(‘T*rnletl 
saitl t)bjt*ctitni, tt> which actittn t)f tin* (\)nrt in overruliiii^ 
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said coniisid for llip dotVndaiit oxeopliMl, which ex¬ 

ception was (Inly noted hy the C'oiirt. 

The witness Tiirtlun* testilied that at lliat time he did not 
know whei*(‘ his work train was. Thereiif)oii the follow- 
in li* occurred: 

What, if anythinir, was said t(^ yon by the train- 
niastm* about tin* lU'cessitv of i^’ettini;* to the work train? 
A. Tin* n(‘C(‘ssitv of irc'ttinu: to tin* work train—it didn't 
have any lla;^inan to protect it and the other 
()S trains- 

“Mr. Lamlxn’t : All that conn's in ninler tin* same excep¬ 
tion. 

“The ('onrt: 1 do not know jnst which one yon refer to. 

“Mi‘. Lambert: I m(‘an what In* further said. 

“The Court : Well, it ynx's in under yonr ohjeetion to any- 
thiim- tin* ti'ainmaster mav hav(* said, V(‘s: it can ico in under 
that objection." 

Thei’i'iipon counsel for the plaintil’f offer(‘d in (*viden(*(*, 
without ohj(‘elion a!:d ihiOi' was r(*e(*iv(‘d in evid(‘nc(‘, l\nl(‘ 
505 of tin* Wasliin.nton (Od l)ominion Kailway ('ompany, 
readin.LT as follows: 

“Duties of Flagman.— 

“505. 'I'liev mnsi oh(‘\' the signal fi’om tin* (‘nuiin‘man 
pr(‘sc]’ihed by the i*nles, hnt never wait for such siii^nals or 
foi* oi'd(‘i’s from the conductor wh(‘n tin'ir train n(‘(*ds pro- 
t(‘ction." 

d'ln* witness further t(*sliiied that when he was awav from 
his train there were* two other men on it, the motorman and 
tin* ('ondnetor, who h:nl hec'ii lla.^men, hnt W(‘re not llai^men 
that day: that when Xo. '2 dix'w into Aslihnrn Station wit- 
iK'ss was (HI tin* fixmt ('inl with motorman Patterson, stand- 
ini:: alxnit three fc‘(‘t f]-om him: and he o-ot off tin* train at 
Ashhnim comiipu* out tin* r(‘ar door of the front (‘oach, that 
witin‘ss !L»‘ot olT tin* ti'ain to find ont where his work ti‘:iin 
was: that he w(*nt into tin* slatif)n wh(*r(* tin* operator sits, 
thronnh tin* whit(* wait in,i**-room door to the o])era- 
()9 tor's room and ask(*d Mi-. Saffc*!!; that there is a teh*- 
j)hone in then*; that there is a telephone in all the 
stations; that it is a railroad teleiihone; that there were 
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also tt*l<*.Lrra|»li iiistruMK'iils tln'n*: that SatTcll was coniiiiLC 
out as wiliK'SS was lioinn- in, aiul as a n*sull ol* that witness 
eann* out; and SalTell caino out after Xo. o had pulled in: 
that Xo. o was hanlinu' (*.\pn*ss: that SalTell was out 
handlinir express; that after Xo. 7) left Saff(‘ll went haek 
into the room and v. it ness fidlowed him in ami learned that 
his woi-k train was at Sle?’liji,u-: that Saffidl told him it was 
at Sterlinir: that ti’ain Xo. 1*J, which witness had hetm on, 
i>aeked hack west and went in west to the sidini^ at the 
Station, ddn* witness fni'ther lestitiial that the plat shown 

him (M»rreetlv indicated the location of tin* station and tracks 

« 

as of Se])temh<‘i- IS, IIM!!. 'Tin* plat was thenmpon marked 
“Defendant's Ivxhihit Xo. 1." The witiios fni’thm’ testi- 
lied that aftei’ Xo. o went hy and he had .R'otten this informa¬ 
tion from Satfell In* eann* hack on tin* platform to hoard X(n 
1-: that when witness eann* out of th(‘ statiem .Xo. 1*J was 
hacking' «ml (»f the west end of the sidini;’. \Vitin*ss did not 
s(*i* Miss Downs on the platform; that In* has se(‘n i^irls 
there; that he did not speak to them; that In* <loes not know 
how old .Mis< Downs was at that tinn*: that then* wen* 10 
or 1- p(*(»ple on the platfoiin; that wltn(*ss nnnh* a r(‘ply to 
(’aylor as the witness ea.nn* (Hit (d* the station, t(mcln*d him 
on tin* hack ami nnnh* some r(*ply to him: that when wit¬ 
ness saw Xo. 1*_! )ndl out of tin* west (*ml sidiiiLC wit- 
7l) ness walked down ea^t of the telei^raph window—• 
“I mean opj»o-ite the hay window, and t(> he sure to 
li'et on I took mv i‘ed Ihm' in mv ri^ht hand and waved it 
across the ti’ack like that" (i mlicat inn): that hi< ri.nht foot 
was on tin* rail and \\itne<< was h»okinn at MoieiTiian Dat- 
tt*rs()n as In* wavi‘d his i-e<l IhiLT: that tin* ia*d llan nu*ant to 
st<»p; that Datterson did not stop or ifnlicate any int(*ntion 
of sto}>pin.n, nor (Tnl In* slow down: that when tin* train 
was within ‘do feet of witness In* steppetl a<ide; that from 
tin* dirt'ction witm*ss was looking h<* could not t(*ll how fast 
tin* train was cominn, hut jmln(*d the s])ee<l was safi* t() n’(*t 
on from the ])osition that he st«»od: “wln*n 1 found that the 
train was not nidnn to stop I stuck my Hair in my pock(*t tin* 
h(‘st I (*onhl to nt't on and braced mys(*lf as tin* lii'st (*oach 
came alon^-, the rear of the second coach I made an atti*mpt 
to ,!U(*t on. I miss»*d:‘* the witness fnither t(*stilied that he 
ran with the car and n*ached with his h*ft hand, missed with 
that hand and his I'iyht hand just slipp(‘d otT; “my h‘ft 
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mad,- (linr ,.,• lour s|,.,,s will, (|„. ,,,,i„ an.l r,,u-l,..,l for 
tlio slop will, my ri,ul,t f„o|, „,issi„.;- ||,o slop j„sl l,v ||,o 
<‘(lj;o. .Mv loo shppcl oil', ;,i„| tl„. loiiirtl, of mv lio.lv'woiit 
l-aok lo a oorlan, .lislaiioo, lo tl„. whools of ||,o soca,u] 
ooaoh ol 11,0 I rout truok, oaunht uiy foot aud thou it 
I'n.ko my hand hold aud thou I foil, aud iu falliuo- | ,.au.,|,t 
a hraoo lhal rau I nuu Iho f,(u,t hack to |h<. ,-oar truok to 
hohl my body up off of Iho lios;- that Ihou is who,, wiluoss 
ost l„s lo-; that aftor his baud hohl was lu-okou 
-I t''',mlh..-,-ahi,-o„hooa„-hl I his lu'aoo I hal f,-o,„ 
Iho l,-o„| |r,,oks I,, the i-oar Iruoks lo hold his hodv 
'ip. lo pi-olool huusolf as well as h.> oouhl; lhal lh(‘ 1 ,-,il, 
passed ov.-r l„s r,,-hl lo-; lhal ho was tak,.,, f,-o,„ uudo,-- 
noalh Ihooaraud lake,, to I.ooshu,- Hospital iu a oar f,„-- 
lushod hy M,-. |*,od,„or; that il was oi-hl miles to Iho Loos- 
lUi-i; Hosp,tal aud the j-oads wo,'o ,o„-h ; lhal ho was drive,, 
10 hosp,lal hy .M,-. Itodmor; ihal his lo- was am,,„latod 
lio hos,„lal; that pa,-| of his lo- was ou al lhal limo- 
Iha ,1 was mau-'lod just hauuiu- hy slri„-s; lhal l„> was 

al 1,0 hosjulal o,,d,l weeks au.l ..lays, aud his hospilal 

hill was HiLoP; thal ho has ouo doolor’s hill of $ 140 , 
uursos sklL'l), aud a „„,-so who ,„assa,-i.d his lo-^?!); lhal il 
was 0 ,-hl ,„o,,lhs aflor ho yoi out of ih,. hosjiilal hof,,,-,. !,<> 
soourod a„ a,-|ilioial limh; lhal d,„-i„- those oid,l mouths 
ho ffol ahoul ou o,-ulohos; Iha, his lii'si aiMilhdal limh oosi 
■>I.,II; that ho had lo have a sookol u,ado for it. and the 
sookot oost w,tuoss .'k::,; that t wo yoa,-s a,-o this May wiluoss 
loiij; ,1 a hull, at aud his ,-o|,aii-s aud roplaocuoiils of 

arliolos made the hill aiuoiiul lo ai-o„,„| ;k 4 ;-i(,, oouuli,,..- hoH, 
liinhs, wliicli l»ill witness Ims pnid. 

Tho,-o„pou wiMu.ss id,.„ti//liod au iloiuizod a,.oo„„| IVom 
. 1 . K. lla„,-oi-. luoorpoi-alod, for his arlilioial li,„hs .•iu,| i| 
was n'C(‘i\'<*(l in (*\-i(lcn(*(‘. 

The wiluoss lho,-oupo„ idouliliod as I,avia- hoou I'o- 
(_ ooivod hy hill, aho,,l lh,-oi' weeks a-o a hill frotii Iho 
l>o,ido,,i, Couiilv llospil;,! ooNoi'ii,- Ihi' period ho- 
tweou Sopletuher IS. lillp, aud Xoveiuher I. IPlp The wil 
ness fui-tho,- lostilh .,1 thal as far as he kuows uo oue has 
(‘vor paid this if'J.iO hill; that ,aflor haaviti- Iho hospilal wil- 
noss ohtaiiiod omploymout for six mouths al the Coiisiis' 
Huroati; lhal ho Ihou worked to,' four or tiv,- weeks will, Iho 
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Sliij)j)iDn- I’xKinl ill ;i tcinpor.-n y lliiit lio tli(‘n wont 

to I’liisiiioss Hinli School for two ycnr> wlicn ho (piit bo- 
oauso lie (MMihl not ninkc cihN meet li'oiiiLT to school and 
linyiim* clothes ami Ixjoks ami carfaro: that h(‘ tlnm ufot 
einploynieiit for six months with a contractor, and after 
an iiiddiiiite lay-olf not (*mph»yment with Mr. (>. d. riianel 
t'or ten months, (Mmiiel InMiiii' a plumber and ninnini; a iras 

station; that dnriiiL'' tin* seven vears and live months sinoo 

• 

his h‘U' was cut olT he has b(‘(‘n abh* to li'et work tw(*nty- 
eiufht months. 'I'ln* witm*ss further t(‘^tili(‘d that wh(‘n In* 
put on his artifnaal limb hits of times he cannot wear it on 
ac'coiint of blood blisters in tin* wint(*r tinn* and chalinir iu 
the summer tinn* from tin* heat and p(*rspiration, and be- 
cans(* of a l♦*ndency to jaill the llesh auainst tin* bom* on 
tin* ontsiih* of the stump. That when In* oannot wi*ar his 
artilicial limb In* lias to stay home wln*r(* ho can nsi* his 
crntc]n*s: that In* cannot work when* In* is now (*my)loy(*d 
with his crntcln*s: tliat In* now works Ibr tin* Standard Oil 
(’omyiany as ln*lper at a service* station, which (*mploy- 
meiit In* has had since ()ctob<*r 4th and for which In* 
7M is yiaid (‘V(*ry two w(*<*ks, oi’ rr’Jl.dO a W(*(*k : 

tliat In* <*an dress without assistance; that his norv(*s 
are* all e*re»sse*el ami In* wake*s up niirhts thinkin^LC his foeit 
is lhe*re* aiiel has maele* se*voral atte'inpts to Lre*t np out of 
be*el ne)t re*ali/.iny‘ his le*i*’ is i;enn‘; ami that hay)pe*ns fro- 
(piontlv ami has imt e'e‘ase*el sine*e* ho first hael his le*5j: ('ut 
e>ff (IT W ‘JbO). 

()n e*ros^-e‘xainination the* witm*ss te*stilie*el that In* we*nt 

to weirk fen* Mr. (’hane*l eef Falls Ohnre*h the* first Mennlav 

• 

afte*r Thanksi^iviim*, l!)*jr), ami n*e‘e*ive*el the*re* a salary of 
$25 a We*e‘k; that sine'e* 0(*tobe*r, ll)2b, whe*n he* has be*e‘n 
emy>hiye*el by tin* Stainlanl Oil Oomyiany ami elnriiiir nb tho 
time* he* worke*el fe»r Mr. (Miain*! he* oonstantlv ns(*el his 
artilicial limb; that he* we*nt te) work fen* tin* Oe*nsns Ibire'an 
in the* syniim* of l!)2d, just yn*ie)r te» the elate* he* i»e)t his 
artifu'ial limb; that he* u'ot his first artilie*ial limb May 2(5, 
l!l2b; that when we)rkini 4 * at the* (\*nsns P>nre*an he* nse*el 
his artificial limb ami e‘rnte‘he*s teeo; that in that e*my)le>y- 
im*nt he* re*o(‘ivoel $115 a im)nth and only loft thoro booanso 
the* work mave* enit ; that l(*ss than a imnitli aftor In* oe‘asod 
to wen*k for the* Oonsns Ibiroan ho eebtainod (‘myiloymont 
with tin* Shiyiyiim; Board at $100 a month, and thoro lie 
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w;ilki‘(l witli Ills ;irlilici:il linib niid ci’hIcIk's, jukI with a 
(*aiu‘ jiiul tln‘ nrtliinl); llinl lli(‘ work at tlio Sln|)])iiiu: 
I^ojird out: tli.-it lu‘t\vtM*ii tlic liau* Ik* (•(‘as(‘d (‘niploy- 

nu'iit at till* Sln|)])iiiii’ Pxainl and tin* tinn* lio obtained om- 
I»loyni(‘nt with M i\ (\ A. I IolT(*nh(‘i‘tli, tin* contracdor 
74 In* |)?*(*vion^’ly i‘{*r(*ri‘(*d to, Ik* had n(» (“inploynient; 

that dniMiiii’ paid of that tinn* Ik* r!V(*d in Washini^ton 
and part of tin* time in Virginia: that Ik* work(‘d in the 
.U'ai*(h*n in Virniiiia; that Ik* altend(*d l)nsin(*ss lli,<rh Scliool 
wliih* Ik* was iii \di\Li'inia: and iIk* liim* Ik* was not at school 
he did 1 hill,lis aroniid home : t hal at'lt*r he h*rt l)nsiiK*ss Hii*h 
School Ik* ,i;()t (*mj‘hiynK*nt with 1 lol’r(*nh(*i‘th with whom he 
was (*m])loy(*d To?’ six nK»nths at a W(*(*k doin.u: odds 

and (*nds, k(*epinL.*' linn*, on a eoiit raetiiiLr job 1 lor(’(*nh(*i‘th 
had at tin* r>iin*an of Standards; that witn(*ss tlK*n lay(*d off 
about a v(*ai’ and a half diiriiii;’ whieh lime Ik* stav(*d hoim* 
on tin* farm, piddh*d around on tin* farm up in Virginia, 
did what woi-k Ik* was able to on the farm, lix(*d tin* ,irard(*n ; 
that Ik* was on 11k* farm off and on about two v(*ars, inelnd- 
iii.ii’ tin* six months Ik* was workiii.ii' with 1 l(d‘fenb(*rth tl.iat 

tin* faian was own(*d bv a fellow nam(*d I’rvan and witiK*ss 

• • 

lived th(*r(‘ with his fath(*r and motlK*r: that his fatlK*r was 
workin.i;’ that farm; that witiK*ss <lid sneh work as Ik* was 
eapabh* of doini^; that witiK*ss did ikM ,u’et any wa,i4*(*s tlK*r(*; 
that wh(*n witiK*ss h'ft tin* farm he went to work for ChaiK*!; 
that two w(*(‘ks in1ei’V(*n(*<l beiw(*(*n IIk* linn* Ik* l(*ft (diam*! 
and W(*nt to woi'k for tin* Standard Oil ('ompany; that 
])art of the tinn* Ik* op(*rates tin* Standard Oil Station by 
hims(*lf. TIk* wiliK*ss farther t(*slilied that wlK*n Xo. l‘J 
was standinii* on the sidinu’ at Aslibni'ii th(*re was nothin,u: 
to int(*rf(‘r(* with witiK*ss walkiin:' across to it; that wlK*n 
Xo. ]'2 was eominu' back (‘ast past tin* station witn(*ss 
77) put his riedit foot out on the rail, but that did not 
put him faeinu- (*ast ; that he u’ot otV tin* track when 
tin* train was about ‘J7) or .‘JO f(*et from him; that wh(*n tin* 
fiamt of that eai* pass(‘d witness Ik* stood th(*i*(* and bra(*(*d 
himsi‘lf to .inmp on tin* train, ])r(*pa!‘(*d to jam]); that he 
did not run with the train at all until 1k* caiiLilit th(* irrab- 
iron with his hand; that in .March, witiK*ss t(‘stiru*d 

witness just stood there* and brac(*d hims(*lf to jump on, and 
also then testifi(*d that when Ik* was bi-acin.n* himself to 
on, the* car app(‘art*d to be* u’oiin;,’ four, five* e)]’ six mih*s an 
lionr; that wIk'D the* train stopi)e*d after witne*ss had fallen 
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iiiulor the tnu'k it st(>])|)(Ml all oi’ a sialdoii, aiul witness 
heard tin* (‘ineriicney brakes yo on as it stopped. 

Tlie witness further t(‘stilied that In* r(*e(*ived a hill of 
$250 from tin* hospital rii'ht aftor In* h‘ft it and has n*- 
e(*ived several <»f them; that In* saw them ahont it but In* 
never paid any of tln*m; that he ha> ])aid all <d* tin* doctor's 
hills (*xe(‘pl one; that the oin* of $142 In* has not pai«l; that 
that hill was rend(*r(*d t<» him hv Dr. 'Talbott; that Dr. 
Talbott was the doctor who icol his stump in condition to 
wear an artilieial limh. 'The witness 11n*r(*n])on id(*nlil*n*d 
the api)lieation In* imnh* for employment with tin* WashiiiL:;- 
ton iV: ()ld Dominion Kailroad ('om])any Aimnst IS, llMth 
hnt can not stati* wln*lln*r tin* Ki*in*sl S. Smith In* irives as 
a n*f(*r(*ne(* is the lOrnest Smith In* put on the witness stand 
or in»t, that In* miuht have* iiiv(*n him as a n*ferenee; that 
Knn'st Smith miuht or mie'ht not have* witn(*ss(*d 

V. t 

76 witness' siu'natnre to tin* application; that witness 
had not spok(*n to Smith about uettini*’ a Job on tin* 
road lH*fo?e h(* made tin* appliealicni, and Smith had not 
spoken t«> witness about it; that befni'e witin*ss worked for 
tin* ('apilal 'Ti'aetion (’ompany In* was on tin* farm, and had 
b(*en «>n the farm for tin* best pai’t of his life, and had b(*(*n 
^oinn’ to school in Viruinia too; that In* (piit school wln*n In* 
was 16 or 17; that if In* t(*stiti(‘d in tin* previous trial of 
this ease that in* was 17 wln*n In* h‘fl school it is eoi*T‘(*et ; 
that he ir]’adnal(‘d from ])nblie school ainl was ready for 
hiuh school. 

'Tln*i'enpon eonnsel for tin* (h*f(*!nlant olVer«‘d in evidenet* 
and theiM* was i(*eeived in «*videne(* tin* application for 
(*mploymenl of Arthur W. MelMn*i’son by tin* Washinu’ton 
Ohl Dominion Dailroad which was witnesse<l bv V]. S. Smith 
and si<iin‘d by his fathei'. It wa> nffei'ed simply as an ap- 
piiealinn and not for tin* pni‘pos<* of invoking’ the elanse of 
i*(*h*ase. 

'rin‘renpon (M»nns(*l for tin* «h*fendant renewed his objec¬ 
tion to tin* testimoiiv of tin* witness with ref(*rene(* to >ta1(‘- 

nn*nts alleii(*d to have b(*en made to witin*ss bv wav <4* an 

* • • 

or(h*r bv La llin* and movt*d tin* Lonrt to >triki* that testi- 
monv ont on tin* additional lii'onnd that tin* declaration 

• V 

speeili(*ally stat«*s and counts n])on the stati*nn‘nt that wit¬ 
ness n*tnrned on Xo. 12 at tin* direction of his conductor, 
ainl said nothini:: about the direction of tin* trainmaster or 
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anybody else; but .said luotioii was overruled by the 
77 (’ourt, to which action of the (\>urt in ovcu’rulini!: 

said inch ion (*oniis(‘l for tin* di‘fi‘ndant «*xc(*])t(‘(b 
which (‘XC(*i)tion was duly not(*d by the Court. 

The witness further t(‘stilic(l that in March, he tcsli- 

rn*d that he came out of the station lH‘forc Xo. TJ W(‘ut hack 
on the sidiu.u*, and that that is tin* fact; tin* witin‘ss furtln*r 
testifi(*d that just hefon* Xo. 1*J canu* up In* was not stand- 
in^’ talkiuu: to Mrs. Taylor and .Miss Bo(lnu‘r; that In* niiiuhti 
hav(* spoken to tln*ni hut did not talk to tln*in; that In* 
could not say wln*tln*r or not In* saw Smith on tin* platform 
but knew he was around tlieiv. The witness did not say 
a wor/r to Smith and had not said anything- to Ilav(*uin*r; 

that if at tin* foiTin*?- trial witm*ss t(*stilit*d that In* onlv 

• 

r(*c(*iv(‘(l instiuictioiis from the (*oinluctor of tin* work train 
wh(*n tin* conductor s(*ut witu(*ss hack to tlau: Xo. ‘100 or 
Xo. 301 and that the conductor was tin* only oin* In* rt*c(*i\'(*(l 
instruetions from, it is trin*; that In* cannot r(*call in all his 
pr(*vions t(*stimony In* in*V(*!- at any tinn* m(*rilione(l havinu: 
had aiiv woi-d oi* coiiV(*rsation with La 11 in*, tin* trainmast(*r. 
That witness kin*w when In* ,u:ot on tin* stand that l^a IIin* 
was(h*a(l: that In* (hM*s not r(*call that in tin* former ln*arin!j: 
he (*V(*r said a woi-d that was snp|)os(*(l to conn*' from 
La line. 

3’his is tin* snbstanci* of all ol* tin* t(*stimony otT(*red in 
chi(*f by the plaintiff. 

3'ln*r(‘npon tin* (l(*fi*inlant, to maintain the issn(*s (ui its 
part joiin*(l, calh*(l as a witness M. F. Patterson, who 
t(*stili(*(l in snhstanet* that at pi‘(*sent In* is lainnini^ a 
<S snmmei’ hoardinu' house and ic(* cream pai’lor at Blin*- 
mont, \di‘i;inia; that in DIO In* was (*mploy(*d jis a 
motoiTuan and conductor on tin* Washin.iiton jk ()ld Domin¬ 
ion IJailway, which was his (*mploym(*nt at tin* tinn* of this 
acci(h*nt ; that In* work(*d for tin* Washington cV: (Hd Domin¬ 
ion Khiilway Company from duly, 101*J, until .May, 1020, 
and foi* tin* (Jr(*at Falls Load from March 0, 1000, until 
1012; that in D12 tin* (ir(*at Falls and Old Dominion h(*L!:an 
op(*rat inii’t In* l)ln(*mont Division; that ])i'ior to lOOfJ he had 
work(*d for tin* Capital dh'action (kimpany 23 months, as 
conductor, and nine months as tireman with the (k & (). 
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"J'lii* witiic.ss fiiiMluM* Icslil’uMl lluii in ScptcinluT, In* 

wns npcrntiim’ No. \'2 on tin* main line of tin* lilimmnnt 
Division: that In* knows tin* |)Iaintirr, M(*lMn*rson: tliat 
j)Iaintiri’ had lH*(*n on tin* road hnl a short tiiiu* hi't’orn th<* 
a(*(*id(*nt ; that In* did inM know M(*rin*rson lu‘l‘on* M<*- 
Dln*i’son came with I In* road : 1 hat (Hi 1 In* dav of t In* a(*(‘id(*nt 
Xo. l‘J was (‘oinini*- tni its r(*.unlar nm fi*oni r>lin*niont to 
Washini*ton. rnnnin,ii' oast ainl tin* train was (•om|)os(*«l of 
X’o. 4tk a (‘oinhinali(»n cai*, Xo. 7n, a strainht |)ass(‘ni;c‘r car, 
ainl a j)ai'h)r car; that tin* forward rinl of tin* .Xo. 4n, m* 
('ond)intion car, was ns(*d f<M’ cai'i'vinn hauna.m* and mail, 
and in tin* front of that com|)arlnn*nl was wln*ia* witness 
sat o|K‘ratin,:^' tin* car: that in tin* r(*ar comparlnn*nt |>as- 
s(*nni*rs wcia* caia'ird; that tin* two compai‘tnn*nls wcia* 
s(*parat(*d hy a solid paiMition in tin* middle of which is a 
soli<I do(H’ (*<jnippcd with an air-c(nn)>r(*ssoi‘ to keep it 
clos(*d, that tln*re is no ulass eitln*r in tin* partition or tin* 
door. 

\Vitin*ss fmMh(*r t(*slili(*d that wln*n his train 
passed l»i*lmont Statiim that day it was (m tinn*: that 
t ln*y slopp(*<l at that station; that hiscrt*wthat day (*onsist(‘d 
of .Mr. Ah‘X Lnnsford, Karl Sehooley, and Mi’, liaspin*: that 
Mr. Lnnsford was W(M’kin,u’ as llaunian on tin* ri*ar of 7tt 
watchiiiLi’ tin* trolh*y, to r(*plac(* it on tin* wire* if it .jnnip(*d 
otV; that Schooh*y was a llaiiinan hut in* ran haiii 4 a.L:«*masti*r 
hut work(*d as thminan: that .\h*x Lnnsford was tin* hai*- 
i;a,ir(*mast(‘r: that liasipn* was tin* <*ondnctor: that at l>el- 
mont a lady and a little* nirl uot on: that witness saw M(*- 
Dhers<»n standing’ hy the station as witin‘ss’ motor pass(*d: 
that In* di<l not see* .M<*1 Mn*rse)n eh) anythim*’ afte‘r that: that 
\vitne*ss stoppe'd at l>e*lmont hnt ele)e*s not kinew win) ii^ot e)n : 
that whe*n he* ste)ppe*el at l*e*lnn)nt no eein* was with him em 
the meetor e*nel e)f the* e*ar: that tin* ere*w we*re* hae*k in the* 
train: that he*twe*e*n r>e*lme)nt Statieen ainl Ashhurn neethinu’ 
liappe*ne*el, and .\shhiirn was the* ne*xt steep; that eliirini*’ the 
])e*rienl eef the* ri<le* he*twe*en I>e*lmont ainl Ashhiirn, l)a>e|iie*, 
the ceendin-te)!’, eliel not come* ii]) tee witin*ss' e*nel eef the* e-ar; 
no one* <*ame* up the*re* at all: that at me time* alter he* h*ft 
L>elme)nt elid Me*Lhe*rson e-eeiin* up to witne*ss’ e*nel eef the* e*ar; 
tliat .Me*Phe*rson ne*ve*r s|)oke* to him at all anel was met in 
the* hai^iiaue* car at all: that the* trae*k at Ashhurn is strai.nht, 
and Xo. 7) was late*, eer was met in si,i*ht: that witness e-eiuld 
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so(‘ two inilos down tlio lr;i *l\ wliich was straii;lil and snioolli, 
and conld soo down to tin' noxt station, Sinitli Sta- 
tion; that nsnally, wlion Xo. o was on tinio, or in si,i>lit 
witness wonid fii'st tal<(‘ his train into tin* west end 
(d‘ th(‘ sidin.i*-, or if Xo. o was not on time or not in siiiht 
wonid, aftc'r takinii' on and disehariiini;- |)assi‘n,i*(‘i‘s haek his 
train np into the east end of the siding’; hnt that on this 
particular day a fr(‘i,i»ht ti’ain was at tin' c'ast (‘inl of tin' 
sidini*’ so tln'V haek(‘<l np and In'adi'd in tin* W(*st ('inl of tin* 
switch; that to m't into tin* west end of the swit<*h tin* d(‘- 
i*ail switch had to lu* thi*own haek and tin* wc'st switch 
opened; that from tin* tinn* he saw MePIn'i'son on the plat¬ 
form at r>(‘lmont until witness w('nt hack on tin* switch he 
Innl not seen MelMn*rson (H‘ sp(h<('n to him, noi* had Me- 
Idn'rson spokc'ii to witnc'ss; that they had no fri'i^ht for 
Ashhnim, hnt nnloadi'd and i‘(‘('('iv(‘d ))ass('ni»('rs, and stay(‘d 
at the station pi'aetieally a miiintt* and a half and on tin* side* 
track liv(* or six minutes; that tln'rc* wi'n* sc'Vi'i’al fiu'ii^hl 
ears on this switch; that wln'n witness (*ann‘ np on this 
switch In* would not lu* v(‘i-y far from tin* station; that Xo. 
f) eann* np, loaded and nidoaded its passenni'rs, and w(*nt 
on wi'st ; tin'll IhiscpK' thr(*w lln* switch so tln*y eonld hack 
on to the main liin*, and lln'y haekc'd out on tin* main liin*; 
then Sehooh'y ihrc'W tin* d(*rail switch and lln'v pro(*('(*d(‘d 
down tin* main-liin* tra<‘k to \Vashin,i*ton ; that IhisjjiK' was 
standing*' down tln'rc* at tin* switch ainl just <‘rawh'd np into 
the ha.n’.ii'a.n'c ear, tin* lirst ear a litth* h(*hiinl witin'ss; that 
witiK'ss sann* down opposite* tin* d(*rail switch and eann; 
almost to a sto|) to pick np tin* (la,Ionian, ainl tln*n came out 
on to tin* main liin* and pro(‘(*(*d(*<l on to \Vashini*ton; 
Si that wh(*n In* almost eann* to a stop to pick iij) tin* tla.j;- 
maii tin* front of his train would he* almost to tin* 
road erossin.n'; that to .m't sp(*<*d on tin* train yon hnild it np 
point hy point “^^m .^e't sp(*ed from (‘aeh point, and after 
von .no into tin* s(*ri(*s yon cross into miiltiph's, and th(*n yon 
hnild from th(*re on in tin* mnltiph's; a live* point in the 
s(*i'i(*s is a rnnnin.ii'point ”; that wln*n In* stoppt'd to |)iek np 
I>as(|n(* In* had tin* eontrolh*r (*ntir(*ly cut off and tln*n wh(*n 
he i*‘ot his si.unal he h(*,L*an to hnild np his point .li'oin,;;' a(*ross 
the roadway, and hy the tinn* In* r(‘a(*h(*d the station lie liad 
hnilt np into the rnnnin.i*’ s(*ri(*s hnt witm*ss eonld not tell 
what i)oint In* was on eomiiii;’ into tin* station, heeanse he 
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lijul not (TossimI liis rontrollin' over into the ninlti|>l(*s wlivn 
Ik* irot till* warniiiir Hint sonK*l) 0 (ly had fallon nn(l(*nicatli 
tlu* train; aski'd what his sp(‘(Ml was wht*n In* was coniinL;' 
across the road to ihi' trout ol‘ the station the* witness testi¬ 
fied “Well, 1 eonldn't Lfo very fast. 1 had hniit n)> to tin* 
rnnnini*: point in tin* sei'ies, hnt when two trains ari* in that 
vicinity you cannot iict spi*ed \ eiy last ; it is hniit up viu'y 
slowly when a d-ear train is ^oin^' west aiul a ‘hear train 
i;;oinii; east with no substation hiMween tlnu'e and L(*eshur!L;. 
I (‘\p(‘ct W(‘ Wen* luh uoin;;- oxci' li\e or six miles an limir 
t>assinir tin* station:” that as witness |»assed tin* station 
Ik* saw ladi(*s and uirls standin.n' at tin* whiti* waiting' room 
door; that as he pass(*d th(*i'(‘ In* did not sav anvthini* to 
Mr. M<*l*herson; that up to tin* tiim* witness pass(‘d the 
station he had not se(*n M(dMn*rson since Ik* saw him 
Sl* standin.”' on tin* station platt’orm at l»(*lmont ; that 
MelMK‘rson did not eonu* out to tin* track and wavi* a 
n‘d tlai*'at witn(*ss, that what happem*d, as far as he knows 
nnythin;;’ about it was this: **As wi* were passim^ the sta¬ 
tion, tin* eoiiduetoi' eall(*d to me, ‘ I lold on, I*at : someone has 
t‘alh*n nndei'iK*ath the train," so I cut the eontrolh*!' off and 
thr(*w on tlu* (‘m(‘i'.n(*ney ami walki'd ovi*!* to tin* door ami as 
tin* train made tin* stop I .st(*pped on to tin* uroiiml and 
W(*nt back and found Mr. Merin'rson nmh*r the froid trucks 
of 11 k* second coach, and I saw that tin* ]'(‘ar wlK‘el of tlu* 
front ti'uek was standing on his lei:', and I said, ‘l>oys, wi* 
liave irot to back back in ord(‘i' to i:et him out," so I went 
back into tlu* motor and put it in i'ev(‘rs(* ami ba(*k(*d back 
about six im‘h(*s. and we uot him fi'om uudei'n(‘ath tin* train 
and irot an automobile and s(‘nt him to tin* L(‘(*sbui'L:' Ib^s- 
])ital;” that after that Ik* proe(*(*d(‘d on to Washington; 
that when the eineryeiiev went on tlu* bi'ak(*s worked in ju*!*- 
fcct condition. 

On cross-(*xainination the witiK*ss testilied that lu* was 
both a inotorman and conductor; that lit* Avas broki* in 
for both and had run as a inotorman on Xo. 1*2 a nuni- 
lH*r of times on tin* I)lm*mont I\oad: that he km*w Mc¬ 
Pherson was a tlapnaii on the road, but did not see him 
on the work train that day: that after the accid(*nt wit¬ 
ness continued to run cars rinht alonu'; that if you cross(*d 
tlie controller ov(*r into tin* multi])les before the train has 
gained snfticient si)eeil yon will blow out the fuse at the sta- 
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tioii; that tlic last tinu‘ witness liad seem McPliorsou 
on tile* woi’k ti'ain was when they were doin^’ some 
work on a tresth* l)(‘tw(*(*n \Vashin.i*ton and Lacey, at 
sonu*tinK‘ het'ore* tin* day of tin* accident; that this was a 
oiu'-track I’oad; that witn(‘ss’ tii’st trij) on Xo. 12 that 
day was win*!! it i(‘ft l)li!(*inont at 2:27 W M.; that ])re- 
vions th(*i(*to witness had run fi’oin l^lnemont to Washin^*- 
ton on Xo. (), and fi’oni Washini^ton to Illneinont on Xo. d; 
that it is not the cnstoin to watch out for the work 
ti'ain; that it does not coneei-n wilin*ss who is on the 
cars ,is loni;’ as they ai’«‘ in tin* ch‘ai’; that witness has no 
i(*collection of s(*ein:n‘ Ivxti’a Xo. 12 (the work train) as he 
W(*nt nj) and down tin* ti’aek; that In* nev(*r ])ays any atten¬ 
tion to tln‘in; that they ai’c* in the ch*ai’ and witn(*ss ])asses 
on; that on otln*!* ]);!i'ls of tin* I’oad wln*i‘(* tln*i’e is not a 

donhh* ti'aek tin* onlv wav tin* woi*k ti’ain could l(*t wit- 
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ness' ti'ain pass was hy .e,-oin,<;' on a siding-; that tin* work 
ti*ain must look out for witness' ti'ain, which was a sched- 
nh*d ti'ain and had tin* ri^lit of way; that witin*ss does not 
know how inanv llaunn*!! weiu* on tin* work train. The wit- 
ness fnrlln*r testiti(‘d that his ti'ain ari'ived at Ashhnrn on 
lime; that at Lelmonl a lady and a little* iiii‘1 lla,L*A;'e*d wit- 
ne*ss, the lady lla,i;\iLi(*d him with hei’ hand; that he* ele)e*s not 
know whe*tln*i* MelMiei-son il;o1 on at lU'lmont ; that he* stops 
fe)i‘ passe*n.i*e*rs when they tlai;' him with the*ir hand; that he 
denie*d that In* te*stilied in Maivh, 11122, that he* n(*ve*r saw 
M(‘IMiei*s(m “hefoi’i* wc* s^ot him at IJelnnmt ;" that In* may 
hav(‘ teslitie'd in .Maivli, 11122, that tin* spi‘(*d of his 
S4 train passinu' tht* station was six or (‘i'iht miles an 
hour; that it is hal’d to jiid^e* the* s])(*(‘d at which you 
arc* ,i*'oinii and he* did not havi* a s])e*e*dom(‘t(‘!’ on the* cai’; 
that he* did not iiolici* anyone* talkini*’ t(» the* i*ii’ls, aiiel elid 
not se‘e* M(dM!e*!*so!!; lliat aftm* tin* (*m(‘r,i;e*ncy was ap])lieel 
the* ti’ain sto])pe*d in ahoiit 27) f(*(‘t, witn(*ss st(*ppe*el the 
distance* last ni.i*ht; that in his t(*stimony in March, 11)22, he 
saiel it stoi)p(*d in 4tl oi’ oO feet, hut that that was a ,i*'ne*ss; 
that nobody te)ld him to step off tin* distance*, hut he* did it 
h(*canse he* wanted to ,i;-et it c(H’i’e*ctly; that wlie'ii he* testitie*el 
before* he* elid ne)t know what the* e‘Xact distance was; that 
when he* w(*nt ye*sterelay to st(*p the* elistance off he left 
from Ixosslyn, Vii’,iL*inia, and ])aid his own fai*(*; that wlien 
Basepu* told him to stop the* train In* did not call anyberdy’s 
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n;u.K’: tlint lie imt know tliat Sc-liooli'V throw the 

einerueiicv on; tlnil School{‘y innv hnvi* pulled the eincn- 
H'eney nnd witness thrown it on both at tin* same tinu* and 
witn(*ss wonld not know that Sehooley did it: it wonld have 
tin* same t*rr(‘el : that pnllinu' tin* enn*i’i;eney puts tin* whole 
pi'(‘ssnre ot* air on the brakes Imt (h»es not look the wheels 
unless tin* rails are wi't : that witin*ss knows In* put tin* 
em(*ru‘eney on: that his In-akes were workinu' pert‘(*etly and 
it was dry: that if in March, 1!>2*J, In* testiru*d that the work 
train was out on tin* road at all times, it is not Inn*, h(*eanse 
it is not at all limes, tin* work train mav work six months 
and may not lift <mt aiiain l\n* another six months. 

'rher(*niK>n, to fnrthei- maintain tin* issues on its 
So pai't joined, tin* derciidani i-alled as a wiiness Miss 
Pauline Hutchison Bodmer, who testilied in >nhstane(* 
that sin* livi's now, ami di<l in S(*pt(‘mher, llHIh in the vicin¬ 
ity of Ashhinn: that in S(*pt(*ndu*i*, V.M!) sin* was aidinii her 
{‘atln*!* in his business, which was that ot‘ a ,iii*n(*i'al nu*r- 
chandisi* stm'e: that at the time of tin* accident she had 
he(*n livinii’ at Ashhnrn about six vears and was familiar 
with the trains comine np and down, kn(*w about tin* time 
tin* trains cann* ahniiLi-: that at that time* Ashhnrn was a 
nn*i*tin!H’ place foi* Xo. o ami Xo. TJ: that sin* km*w Mr. Mc- 
IMn*i'son and had known him about a yi*ar pi*i(n* to S(*ptem- 
her, 1!M!>: that on the afteimoon of tin* accident witm*ss was 
at Ashhni'n Station h(‘tw(*en thi'ee and tln’(*(*-thii‘ty with a 
fiii‘nd, Mrs. 'fayloi*, who was at that tinu* l)ovi(* Downs; 

that ther(* wt*r(* m» vonim- men tlieri* until .Mr. .M(dMn*rson 
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approachcil them, and she does m>t r(*call any aft(*r: that 
tln‘r(* wei't* sev(*ral scho(»l childr(*n around: that Xo. l‘J is 
tin* lii'st train alonn' al't(*i‘ school lioni’s and school children 
nsnallv tak«* it, and s(*V(*ral school childr(*n hoard(*d it that 
(lav: that on tin* aft(*i‘noon of tin* accid(*nt a f(*w minnt(*s 
hi*for(‘ tin* train from L(*(*shnrii cann* iij) to tin* station wit- 
in*ss was standiim' W(*st (»f tin* hay-window, where* sin* was 
standini*' wln*n Xo. 1*J cann* np and discharu(*d and took on 
j)ass(*nu(*rs: that sin* d(u*s not r(*call s(*(*inii‘ .McDhcT’son !.*(*t 
otT the ti'ain: that ln*r tirst i‘(*collection of s(*(*inu- .McdMier- 
son was wln*n In* ap])roached tln*m and started conversing’, 
at which time* she was in front i)f the white waitini*’ room 
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door just wost of tlio l)ay-\viiulo\v; that ^FcPliersoii 
S(; was staiidiiii*- with liis hark towai'd tlio track, and 
witness was t'ariiii*' it: and she does not recall seoini^ 
anvlhini*' in M(dMan'son‘s hand; that McPherson conversed 
with witness ahont live* or t(‘ii minutes; that Xo. 12 went 
hack into tin* wc‘st (‘iid sidinu' and Xo. o came through from 
Washington, and dni'ing that tinu‘ McPherson was standing 
with witness; that tin* W(‘sthound train ])assed on and the 
i*asthonnd train came out from the west end siding and 
cam(‘ on toward M’asliington, and as the front of the lirst 
coa(*h ))ass(‘d tin* station, “Mr. .M(dMn‘rsoii left ns and 
stai*t(‘d miming to catch tin* train"; that she nu*ans hv “sta- 
tion" tin* hay-window wln‘r(* tin* t(‘legra|)h operator sits; 
that tin* motormaii's end had pass(*tl the hay-window when 
McPln*rson tnrn(*d and ran to catch tin* train; that np to 
that V(*i*v mom(*nt In* had hc(*n standing with his hack to 
the track, and wln*n In* start(*d toward tin* train the front 
of the first coach ha<l pass(*d tin* hay-window, hnt the rear 
i*nd had not gott(*n past it; that McPln‘rson was not going 
Very fast wln*n In* r(*acln*d tin* train; that In* grahh(‘d the 
rail on tin* i’(*ar (*nd of tin* lii'st coa(*h and I’aised one foot 
to alight, when In* W(*nt nnd(*r; that witness all the time was 
facing toward tin* train; that sin* did not go down to where 
.McPherson was; that sin* tln*n ln*ard someone* give the 
(*nu*rg(*ncy whistle*, he*arel som(*<nn* se*re*am, and she turned 
ai’enmel anel W(*nt eni home*; that as the* train was meiving 
along in front of tin* station it was not going very fast, not 
ove*r 1(1 mil(*s an Innir; that as tin* train was e*oming elown 
teewarels tin* station MePln*i’son did ne)t stand in front 
^7 (d‘ it and wa\’e* an\' flag; that she* eliel neit se*e‘ anv sig- 

nal give*!! at all; that .Me*Pln*i*son eliel met go eent to 
the* trae*k jnst as it e*ame* np; that witne*ss is ne)t e-eninected 
with the* 1 ‘ailroad in any way, is not i’e*late*el to Mr. Mc- 
Phe*i\son, hnt had Imm*!! fi-i(*ndly with him anel kne‘W him a 
ve‘ar. 

On e're)>s (*xami!iation tin* witin*ss testifi(*d that she signeel 
an aflidavit on tin* oth of .\])ril, 11)22, which was wi'itten by 
.Mr. Piiimgai'iie*!*, hnt r(*ad to ln*r, and re*ad hv he*)’, he‘fore 
sin* signe‘el it; that witne*ss was 1-1- ye*ars e)lel whe*n the ac¬ 
cident oe'e'nrre*d; that sin* stated in he*r aflidavit “1 dein’t 
ree*all see*ing him with a (lag e)r s<‘e*ing him wave* the flag;” 


U4 WASniXdTOX AND OLD DOMIXIOX TIV. CO. V.*^. 

thii! silo (loos Dot now wlioliici’ McIMkd’sod tlio 

trnin oi- not: tlml sin* does not tliiiik tin* ti’ain miiclit have 
hecni iroini»- li! or 14 niih‘s an hour; that she drives a car 
and thinks the sp<*ed ot‘ the train wns about tiui miles au 
hour; that witness is I'iiiht sui'i* sin* nev(‘r conversed with 
Mrs. Adrian refmu'inu- to this ease: that she has all tin* time 
had a copy of liei’ allidaxit made in 1!)*J*J; that Mr. IMim- 
^arner ua\'e lier the copy soimMinn* after she nnuh* it ; that 
she did not ask foi* it ; that in an atlidavit sin* made on April 
ti, 1{>2*J, hefoi’e a Xotarv nam(‘d \"ietor IJ. Ilardiny;, sin* 
stated “1 tinned mv hack wlnm he h‘ft me to hoard the 
ti'ain, hut turned aiM*und faeinn* him auain Just as he at- 
temjited to hoard the ti'aiu;’* that she does not know and 
could not ti'll what M(d*hei’son did in that tinu* hecause 
till* ti'ain had jiassed the hay-window when .Mi*. Mc- 
SS IMiei’son left tliein: that she only had hei' hack turned 
a very sho’-t while: that when shv made tliat atlidavit 
she said sin* <‘onld not say what exact mih'ayo the ti’ain 
was runnini;’ at. 

(hi r(*dir(‘et examination the witiu'ss testili(‘d that aftei* 
she had uiveii the atlidavit to Mr. llnmyarner .Mr. .M(dhn‘r- 
son *s fat her :isked her if she would i^ive him t In* facts id* tlie 
acei(h*nt and sin* tidd him sin* would t(*ll him all she k]n‘W 
tin* same as she did foi* .Mr. Ihimiiarnei*, and this sin* did: 
that ln*r stat(*uu*nt was taken down and reduci*d to writ- 
inu’ hy .Mr. llardiiiL'*, that .Mr. MclMierson ask(*d tin* (|iu‘s- 
tions and tin* Xotarv wrote tin* atlidavit which she sii*n(*d. 

'rin*n*upon the witness was asked the followin';- (|U(?s- 
t.iou : 

I want to ask you wln*ther you said this to .Mr. 
.MclMierson Si*.: *1 cannot say how fast tin* ti-ain was run- 

ninu-, hut 1 think 1 could liavi* hoai-d.(*d the train my- 
self^^^-’ " 

which <|iu*stion ('ouns(*l i<u* the plaintitt ohj(‘ct(‘d ou 
tlu* uroiunl that it was iin*omp(*tent, which ohj(‘(*tion was 
sustaiin*d hy the (’ourt, to which action ot* the Court in 
sustainine,' said ohji*ctiou couusi*! lor the di'lendaut ex- 
ce])ti*(h which i*.x<’'*]dion was duly not(*d hy tin* courh 
MMiei-eupon the followiui*- occurred: 

SP Mr. Mackey: I object to that, askiui;- his own wit¬ 

ness anvthiim- about a statemi‘nt madi* in au ex parte 
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atlidavit. 'hhis is his own witness. 
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1'ho (V)iirt: TIk* ()])j(‘(*1 ion is snstaiiiod. 

Mr. Lanii)i‘rt: Mr. Mackey asked the \vitiu‘ss about 

a ])ai‘t ot* the aflidavil. I olVer this aHidavit in whole to 
show to the jury what tlu‘ facts are. 

Mr. Mack(‘y: I object to this offer of an ox ])arte state¬ 
ment of his own witm‘ss; she is not onr witness, and we did 
not (‘V(‘n alltnnpt to hi-in.n' fortii what she says in that afh- 
davit. 

Mr. Landun-t : And I offm* fnrtlu‘r to show hv this afti- 
davit the entiri* facds cov(‘r(‘d l)v it, as Mr. ATackev asked 
h(M’ what slu‘ said in lier allidavit about s])eed; and I am 
askim*’ li(*r now this (jiiestion to ch'ar nj) only tlu‘ ])arts 
Ml*. .Mackev ask<‘d about. 

'rh(‘ Court: \V(‘I1. yon liavc plenty of time to (»ir(‘r that. 
'Phis is not tin* tim(‘ to make* that offer. As a matt(‘r of 
fact, it is not Ixd’on* tin* jury, and th(‘y should disr(*L»'ard 
it. Tin* ohj(‘ction to tin* ol‘l\*r of tin* allidavit at this time 
is sustained. 

Mr. Laml)(*rt : W(* noli* an c‘Xc(*ption. 

Th(*r(*npon, to further maintain tin* issues on its part' 
joined, tin* d(*fendant calh'd as a witn(‘ss Bernard Saffell, 
who t(*stili(‘d in snhstanci* that In* is (*mploy(‘d by the 
Washing-ton T(*rminal Conijiany in tin* stor(‘k(‘(‘p(*r's oflicc* 
wln*ri* In* has been em])loy(*d about four and a half yeai's; 
that in Ibl!! In* was (‘inpleyed by the WashiiiLiton and Old 
Dominimi Railway (‘oiujiany as ai*(*nt at Aslibnrn and was 
on dntv at .Ashbnrn at the tinn* of the accident to Me- 
IMn*rson; that wlu'ii Xe. 12 cann* into tin* station that dav 
witness was in tin* bay-window si'llini*- tick(*ts and doin.i** 
otln*r rontiin* woi-k aronnd tin* window of tin* oHice; 
‘Ml that wh(*n Xo, 12 (‘ann* in witin*ss just walki'd to his 
t(*l(*.iii*aph tabh* and lofiked out the window; that he 
had no occasion to mitsiih* in conin'ction with Xo. 12; 
that Xo. 12 ('ann* in and unloaded and load(*d its passen.ufors 
and backed in tin* side switch and wait(*d on a train .i‘’oin,<>: 
w(*st ; that tin* n(*xt train that cann* into tin* station was 
Xo. b, tin* (*V(*nin,i;’ mail and (*X])ress train .u'oin.u* west; that 
witn“ss notic(‘d McPln*i*son i-i^-ht afti*!* Xo. 12 ])nlh*d in; 
that M(dMn*i*son was standiny^ about two f(*(*t from witness’ 
bay-window, to the left of witness, towards Wash in yd on, 
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townnls llir wnitlnu rooic door: iliat that was a 

(*oa]»lc of Tiiiimlcs, a f«*w iiiiimlos after Xo. li] came in; 
tliat tln‘re was aiiollici* m*iillemaii >tandiiiu with McPherson 
at 1h(‘ tinn* ai>oiit two teet outside the l>av-window at tin* 
east (‘lid, toward M ashiimt«ni; that .Mid^hei’son did not 
at any time (‘ome into the stati<»n and sei* witness fi’om tin* 
time Xo. ]'2 jailled in until Xo. .> cairn* in; that la* nnloadi'd 
th(‘mail and e\pr(‘ss from X(». o; that .M(dMan-son did lad 
s|)(‘al\ to witness while la* was on tia* platfoi'in and witn(*ss 
}>aid no mor(* attention t<> MciMierson; that it to<>k witn(‘ss 
a minute or two to <‘omph*t(* his work in conia‘ction with 
Xo. T), aft(*r which witness W(*nt in tla* station throni:li the 
white waitinu* room door; tiiat wit!a*ss noticed Xo. 1*J wla‘n 
it ha(*k<*d ont ot tla* W(‘st switch; that MclMiei-son did not 
conn* in to >ee witness al»ont any train orders aft(*r witia*ss 
i-(‘tni-ia*d to his oHice; that MclMa*]-S(m did not come in and 
ask witn(*ss tla* wla*i'«*ahonts of tla* work train to which 
MclMa*rson had heeii assii:ia*d ; that witness did not 
in know whei't* it was and had no wav of knowinii’ wla‘re 
it was; that it was not jiart of witness' duty to k«‘(*i) 
track of tla* work trains ahuiir tla* road: that wh(*n Xo. 12 
stai’ted down tla* line witness was in his hay-window; 
that aft<*r witia*s.’‘ w<*nt hack in the .‘>tation la* paid no att(*n- 
tion to McPherson hecanse there was anotla*?- ccnalnctoi- in 
tla* ollici* for whom witia*ss had to make ont sona* ti-ain 
oi'ders and witia‘ss was talking- with this coiaha-tor: that 
while (‘imaged in i 2 (*ttiiiLi ont this train order witness hear<l 
kind (d‘ a thud, like a car rnnniiii! ovei- <ona*thinii-. whicli 
was tla* first intimation witness had of an aecid(*nt, wla*i-(*- 
n])on witia*ss went ont: that la* paid no a1t(*ntion to Xo. 
12 afti‘i- la* saw it startiiiii'down fi'om tla* sidini;-. 

(hi cross-examination the witia*ss t«*stira*d that tla* train 
dis])atcla*rs would t(*h*iLira])h him tla* whei-j-ahonts of trains 
la* w'as int(*r(*st(*d in and la* would notify tla* coiaha-tors 
of those* trains: that tla*re w;is not a trainhoard at the 
station showinu* tla* location of trains, hnt la* had a train- 
sheet on which la* made* (*ntries of first-class ])ass(*n,i»(*r 
trains and ordinarv f]-(*iiiht trains; that tla* W(»rk ti-ain 
had pass(*d Ashhnrn Station a little* while* hefon*, a fe*w' 
minute's, a])])roximate*ly te*n: that tla* ia*xt station hi‘yond 
Ashhnrn wla*re tla* work train could i;(*t into a switeh was 
at the re*unlar switch at Smith (’re*e*k, aial h(‘vond that 
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Storliiiir; llial lii‘ would jiidu’c* that tlio work train liad 
passod Ashlmrii a snni(*i(Mit tiino ])r(.‘viously to :n‘(‘t into 
Smith sidiiiii’ l)c*ror(‘ Xo. TJ divw in; that it was not 
important for witii(*ss to know whoro tin* work train 
was al'toi* th(‘ work train had ])ass(Ml ids station; 
that witnoss did not scm* tin* accidont ; that In* did not s(*(‘ 
.MclMn*i’son talkinn’ to any women oi* i^irls, hnt wln*n In* 
saw McIMn*i’soii talking’ Mcd‘h(*i‘>(m was talking' to tin* 
(kiylor hoy in*ar witin*ss' window wln*n In* was standini*’ 
about a conph* ot‘ f(*(‘t 1‘i’om tin* colori'd waitini** room door 
which was hctw(*(*n live and t(*n minnt(*s hd'oi^* tin* a(*cident ; 
that wln*n In* ln*ard this i;findinu' noisi* and look(*d iij) and 
saw Xo. l‘J it was ii-oini;'down aftc*!* tin* a(*(‘i(h*nt liapp(*m*d; 
that Xo. Il2 left maybe a minnti* (»]• so Iat(*, l)nt not (*noni>*h 
to wori’y alK)nt ; that tln*r(* was iiethinu* to k(*(*p M(*IMn*rson 
t'l’om asking’ witness tin* <nn*sti<m if Mc'lMn'rson was stand- 
in,H’ within two t‘e(*t ot‘ witin*>s; tliat np to tiv(* mimit(*s 
hot'ori* tin* accid(*nt, and np to the last time witin*ss saw’ 
Mei^hoi’soii h(* was not talkim*' to any uirls. 

()n r(*dii*(*ct (*\amination tin* w’itin*ss t<*stitied that In* did 
not pay any att(*ntion t(> MclMn*rson aftc*!’ tin* lii'st occasion 
In* saw MclMn*rson standini;- talking' to tin* yonn.i*- man a 
litth* after Xo. Ill cann* in; that ninh*i* tin* ]-nh*s of tin* 
company and as a f)ractic(* in witn(*ss’ oHinc* a notation on 
tin* t rain-sln*(*t was made* of tin* tinn* tin* w’oi’k train arriv(*d 
at and h‘f1 his statioii, hnt n(» t('h*; 4 ra])hi(* (H' t(*h*phonic 
communication was (‘V(*r iiiv(‘n to w’itn(*ss by anyone* as to 
tin* move*nn*nts eef tin* woi'k train aft(*i‘ it p;iss(*d; that w’it- 
in*ss in*V(*r paid any att<*ntion to tin* yoiniL;' man to whoTii 
McPln*i’son was talking' that dav and do(*s not kmov w’h(*tln*r 
it was Mr. (kwloi* or not. 

!);» ()n i*(*(‘i'oss-(*xamination tin* witness t(*stined that 

In* nev(*]- had aiivtliiiii*' to do with the train hoard hnt 
that tin* train sh(*et was what In* k(*])t a record on of w’heu 
tin* ti'ains ])ass(‘d and ai'rived at his station. 

On r(*dii*(‘ct (*xamination tin* w’itin*ss t(*stirn*d that tln*re 
is a hhc'khoai'd ontside* the station on w’hich, foi* the henefit 
of tl’c passenui*rs was ])nt information as to the expected 
time of ai’i'ival or departure of trains. 
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On rrrross-oxnininntion tin* witness fnrtlicr tcstifiod that 
li(* would n<>t put on llii< train lM)ard tin* fact tliat tlio work 
train was down tlic track. 

'riicnuipon, 1(» t'urllnu- maintain tin* issues on its part 
the dernidroit called a< a witm *ss Levi Frank 
Schwartz, who ie>ilii(‘(! in snh>laiice that he is at pi’esiuit 
in th(‘ taxic.ah hu>iness l»ut that in IJMIt la* was (*mployed 
as conductor in charue of lv\ii-a Xo. TJ, hy tin* Washington 
and ()ld Domiinon Uailway Oonipany, wliii'h train was 
doiiii*' \vo]*k that day lK‘tW(*en Leesi)urii' and Stm'linn;, dis- 
trihiitiim* li(*s: that tin* ci'ew ot that train that dav was 
comprised ot a motoi'inan, a conduetor and a llaiiinan, Mi*. 
.MclMn*rson l)einv the Ihminan: thei-e wtue about lo or 20 
Moiknnm on tin* train also hesnles tin* ci’(*w; that on tin* 
<lay ot tin* accident witness liad ord(‘rs l’i*om tin* t(*h*i*ra|)h 
operator at Leeshnrn' that tln*r(* was an t*.\tra ti*ain, Xo. 
.lott, cominu' east in the same dii*ection witin*ss was i»()in^ 
and witin*ss wa> told to keep a h»olvont for it ; that witness 
liad sonn* work t(» do between Ije(*sburiL*' and Sti*rlinii^ and 
as witin*ss iudne<l h^xtra diM) was ii(*tt ini*’ pi’etty close 
witin*ss lelt Mcl’herson at tio(»se ('ri*(*k to flaix lOxtra 
• >tt(l and ride it until MclMn*r>on ox’i'i’took the work 
train a.i^ain; that In* told Merin*r-on “to lla<'- Kxtra Xo. 
dOO, and I told Idm to look out for us, that we would lie 
workinir In'tween there ajid Sterlinii-: to ride* Xo. dOO until 
In* overtook Kxtra X(‘. 12“: that Coost* (’rei*k is a station 
b(*twe<*n Le<*>burir and lielnnmt I’ark. about thr(*i‘-puart(‘rs 
ot a mile t I’om l»elmont : that In* doc'^ not think his train 
stopped at A>hlnii’ii Sta.tioii: that witne>s did not see .Mc¬ 
Pherson aft(*i* .McPhei'son left to tla.ii tln* train; that in run- 
ninu'a work train tii-'V had t<‘n minut(*s to ch*ar a i*ei»‘ular 
train; to uet in (Ui a sidini;- ten minut(*s b(*foi*(* tin* train 
was din*; that tin* I'emdai* trains W(*n* run by schedule and 
he knew tin* reuular time schednh* (d' the trains; the wit- 
in*ss did not s(*?nl Mcl*her>on back to tlau' or ride any ])as- 
s(*nij’t*] tiain and tln*r(* was )n> in*ci*ssitv on this ])arti(*ular 
occasion to ihvj; Xo. 12 and ri(h* it down to witness* train; 
that whenev(*r witin*ss' train is on tin* sidiiiii* nnd has made 
the cl(*aranci* a passenger train on scheduh* does not stop or 
pay any att(*ntion to an i*xtra train at all. 

On cross-«*x;;min;it ion the wit in *ss t(*stirn*d tliat In* does 
iK»t renn*mb(‘r win lln*r Xo. dot) pa'^s(*d witness or not after 
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li(‘ split M(*IMi(‘rsoii l);u*k Ihiii' it ; that at tlu* particMilar tiim* 
MpPh(*]-son h'ft, Ills train was without a fla.unuui, l)ut lio 
ns(‘(l alloth(‘r man in hi^ plain', who kiu'w all ahont the train 
rnl(‘s, th(‘ fori'inaii of tin* extra crew that it was a ease for 
MeIMi(‘rson to rich' Xo. ‘KM) until he overtook wit- 
Do ness* train, to ])roteet it; that Xo. TJ jiassi'd witness 
at St(‘rliim-. 'flie witness further ti'stitiinl that Rule 
X'o. oOr) readinii': “'Fliey must olx'v tin* sii^nal from the 
en^iiK'nian pr(*s(*rih('d hy the riih's, luit iK'ver wait for sueli 
siii’iials or for orch'rs from the ('ondindin* wln'ii th(*ir ti’ains 
TKH'd protection" was in force tlii'ii, hnt that witness’ train 
was not in daniicr, onlv hv Mxtra Xo. ‘KM) followini**: that 
witness did not wire or ))hoiH‘ MidMierson, or l(‘t him know 
th(‘re was a man aetin^- a< lla.L;nian on tlu‘ work train; that 
h(‘ did not iisi* this man until he found out .MePhc'rson ’•‘ot 
hurt ; that a llaiiinan is not siippoM-il to protect both ends of 
a train, he could not very well proti'ct both ends hnt is n'- 
(piired in cast' there is daiiyer one w;iv to pro)(*ct tin' train 
t rom that wav; that thex* must not let anvthini*’ inti'rfi'ia^ 
with tln'iii hill proti'ct that train; that tin' llai^Tnan is (‘ssi'ii- 
tial to the train; that yon art' re<piir<‘d to have a tiai;imin to 
make ii]) tin* crew; that had .MidMn'rsoii remaini'd on X"o. 
.‘KM) and no accidi'iit had hajipened In' would liaxa* ri'acln'd 
witiK'ss* train that day. hnt what tilin' witin'ss cannot say; 
that In* do(‘s not vi'call wln'ther Xo. .‘KM) passi'd witin*ss, hnt 
if it did it cann* afti'r Xo. 1*J: that it was not .Mcriierson's 
duty to rich* Xo. 112; that .MidMierson was snp|»os(*d to ride 
tin* front (*nd of Xh). .‘KM) and k(*(‘]) a look-onl niitil he ov(‘r- 
took tin* work train; that .M(d*ln*rson was not doin.i*- his 
duty if In* rodi* tin* front (*nd of Xo. Ii2. ^rin* witin'ss fnr- 
tln'i* testiti('(' that tin* Washington and ()ld Dominion 
l)ti discharul'd him and the reason uiveii was for the 
U’ood of the servici'; that witness has no idea of u’f>iii,iA’ 
hack into their I'lnphiymeiit ; that a ri'unlar schednle train 
could eomi' hetwi'i'ii an I'xlra and the work train and wit- 
ni'ss* train would not he in any danuer; that Xo. li’ was a 
schednh'd train that ran on sclu'diile. 

On redir(*et (*xaminati(>n the witness testified that iltat 
the foreman of the extra I'rew to whom he referred was Mr. 
X'ieliols; that there was no danger to ])roteet a.u^tin^t after 
2\IePherson left the work train to tlau; Xo. .‘100, until the ar¬ 
rival of Extra Xo. 800; that witness gave McPherson orders 
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to fla*; Xo. ami lol't it in Mc-rimrsoirs charj^e to ])ro- 
toct the work train; that witness was not sn]>])oso(l to be ])ro- 
t(*ctetl against the scheduled train breansi* In* always u;ot 
in on the sidini;- ten ininntes elearin,<< ot* sehedule time; that 
the daniL;(‘r ti’ain was the one McPherson was supposed to 
ride down on. 


"riierenpon, to further maintain the issues mi its ])art 
JoiiK'd, tile defendant ealh*d as a wit nos Theadore Milton 
Basque, who testiji(‘d in snbstanee that lie is now and has 
lH‘(‘n for liv(* and a half y(‘ars (‘iipiloyed by tin* Washinu’ton 
Pailway ik Kleeti’ie Company: that a while bid'oiv that he 
work(Ml at (Injun's Dairy a while and that ])rior to that he 
had be(‘n employed by th(‘ Washington and Old Dominion 
Railway b(*tw(‘en foni* and livi* yi'ars, and prior to his em- 
])loyment by the Washiniiton and Old Dominion h(‘ was em- 
])loy(‘d on a s(‘etion at I\onnd Hill, Vir,i;*inia, for the South¬ 
ern Railroad: that in September, Ibllt, he was en- 
JtT .uai4‘(‘d in Xo. l‘J lainnini*’ lu'twemi Rlneniont and 
Washiimtmi on tin* Washiimton and Old Dominion 

» V 

Ixaili’oad and that In* is familiar with Ashbnrn, which was 
a im*(‘tin^' point with Xo. b about thre(‘-thirty in the aft(*r- 
noon : that he lirst saw McPherson on tin* dav of the acci(h‘nt 
when McPhei*son not on tin* rear t*nd of the lirst motor at 
I’elmont Park with a ladv, Ib‘lmont Park beiim three or 
fcnr miles wt*st of Ashbnrn: that witness was on the rear 
end of the lii'st mot(*r ((‘ach of tin* lirst two cars on re<>:nlar 
Xo. ll! bcinn- motor cars): that the lii'st motor was the oin* 
Patt(*i-son was ojieratinu- and was a forty, oi’ what is call(‘d 
a combiin*, with a mail compartment in front. The second 
motor was a s(*V(‘nly, a ))ass(*n^er car: that in the forty tin* 
motorman sits on a stool at tin* front op(*ratinu: tin* l(*V(*i’s: 
that tin* passt*nu‘er ])art of the foi-ty was s(*parat(*d from tin* 
ba'i.uaui* and mall compartm(*nt by a solid jiartition in tin* 
middle of which was a solid door, tin* door haviiiLi: an air- 
closini*’ <h*vi('(‘ on it: that a ])(*rson standini;' at the rear of 
the lirst motor on the platform, or in tin* jiasseiiirt*!* pai’t 
could not s(*(* throniih into tin* bair’iiaiie jiart if that door was 
not op(*n: that at that time his crew was com])osed of Pat- 
t(*rson, Schooley, Lunsford and witness: that S(*hooley was 
tlown on tin* ground assistini;* tlie ladv on: that LunsfonPs 
duty was on the rear of the second motor but witness does 
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not know wliotlior lio wn.^ ilu'rc oi‘ not; that whon Mrl'horson 
.‘••ol on tli(‘ train wiliu*ss saw a fla.u' in liis liaiul and 
!)S askod him wlial he was llai;nin.Lf, lolliiiin’ him that it* In* 
was lla.n'.iiinu witness' train Ik* hett(‘r .no np and tcdl 
tin* motoi’inan, an*I M(d‘hei’s<m said lu* was not tla.nninK 
witn(‘ss' ti*ain; that Meldi(‘rs(ni had a i’(‘d llan rollod np 
around a stick; that MclMiersmi did not nn thron.nh this 
partition toward tin* niotormaii; that witness went into the 
fi'ont car and collected tin* ladv's faia* hnt did not n<> into the 
l)a.nnnn<-‘ com|)artment : that neitln'r at the time witness’ 
train sto])ped at r>(*lmont or any tinn* while he was at Bel¬ 
mont was he np in tin* ha.nnn.ne (*om]»artm(‘nt ; that he was 
not 11]) at all with, hy or talkin.n with, Batt(‘i’son; that he did 
not at any time*, (‘ithei* at iK-lmont or after h'avin.n B(*lmont, 
occupy tin* ha.n.nnni* room with Mcl’herson; that so far as 
witn(‘ss knows McPh(*i'son nev(‘r wi*nt np in tin* ha.nnnn'n 
room; tliat his train c'ann* to Ashhnrn and stayed th(‘re two 
or three minnt(‘s diseharninn and takiiiin’ on ])ass(‘nu:ers 
when it hacked lip and went in the west end sidin.^-; that lu* 
n(*V(‘i‘ jiaid any more attention to MclMierson aft(‘r Mcldier- 
son li’ot on at l>(‘lmont Bai’k, and had no more conv(‘rsations 
with MclMierson; that he did net see MelMiersen li'et olf at 
Ashhnrn; that tlu'y went into the W(‘st switch at Ashhnrn to 
h‘t Xo. 7 ) pass and W(‘r(* in the switch six or (‘i^lit minnt(‘s; 
that X"o. 7 ) was not theri* when tlu‘y hack(*d ii]) to ,i*() in tin* 
swit(*h; that after Xo. 7 ) pass(*d and ch‘ar(‘d tin* switcli wit- 
iK'ss’ ti’ain l)ack(‘d np and canu* on down the main-line switch 
jd't(*r the train had hacked west ther(*of, and aft(‘i* witness 
thr(‘w the main-line* switch lu* climh(*d n]) in the l)a.i*‘- 
pp .u'a.ui* pai’t which was tlu* lii’st time* lu* had h('(‘n there 
since* leax’inu l>e*lme»nl : that t he*i*e'a fte*r the*y pnlle*el 
em eleewn the* main line* and pie*ke*el np Se*heut|e*y, the* lla.ii'inan, 
at the* derail swite*h; that whe*n witne*ss .i»e)t e)n tlu* train it 
was stanelinu' still; that the* train sle>we*d eleiwii fe)r Se*he)e)l(*v 
te) ho]) on, anei Se*hoe)le*y .i4e>1 een the* i’e*ar of the heael motor, 

so that whe*n Sche)e)le*v hoarele-el tlie* train tlu* front of the* 

« 

head mote)r was tlu* e]istane*e* of the* meeten* hetw(*en the derail 
and the* I’eeaelway; that when the* ti'ain ])re)ceeded on down 
and dnrinu' that time witn(*ss was stanelini;- in the ba.i**,i>-a^e 
car door, where he stood all the way down ])ast tlie station; 
that wh(*n they pulled down by the station witness was 
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staiidini;’ in the door ;ind his attention was attracted when 
this hei’e hoy ran out from the dejiot and .e:rahl)ed the train 
and miss(‘d his liold; that In* eanu* fiom around the hav- 
window w}u‘r(‘ tin* teleicnipli instrument was and McPherson 
l)roceed(‘d over kind of l)v ns to catcli tlie train; that at the 
time ^fePh(*rson did that the motorman was at his post of 
duty o])(‘ratini»- the train and the motormairs part of tlie 
car was ]u*]o\v the hay-window; tliat wh(‘n witness saw Mc- 
Phei’son stai’t to run to catch tlie train tin* fi'ont part of tin* 
train was ])ast tlie lim* of visif)n of wliero >rcPherson was; 
tliat witness saw McI*h(‘rson lain at the train, urah at the 
ti*ain, mi<s Ids hold and fall, wln*renpon witn(*ss holh‘r(‘d to 
Ihdterson to stop that he had run ov('r somebody and Pat- 
t(‘rson a])])lied tin* (‘m(‘reency air and stop])ed the train; 
that the train sto])ped almost instantly; that witness e:ot off 
on the irronnd and went back to whore McPlierson was 
TOO Ivino- ;nid assist«‘d in taking- him out; that McPlu'rson 
was tak(‘n to the hos])ital and the train stayed there 
until thon; that when witin^ss W('nt back to jiick Mel’her- 
son 11 ]) he saw nothiim; of tin* tlau* and did not notice* any 
tlair at all when McPh('rson ran out; that at the time he 
saw Mcl*h(*rson start and run toward tin* train from the 
white* waitinii' roeem the* train was lieeinir abend live e)r six 
mile*s an Innir; that witne‘ss is familiar with the* wav in 
whie'h the)se* meiteers have* te) be* built iij); that the*y have* tee be 
built 11]) ve'rv sle)wly anel uraelnally eer the* e)Ve*rhe*ad is blown 
anel ye)n t;e*t no e*iirre*nt at all. 

"riie* witne*ss fiirthe*r te*stitie*el that he* iele*nl ilie*el his 
sie'iiatiire* as e‘e)neliie*te)r eni a ])a])e'r he*re*te)fe»re* marke*el 
“Liinsfe>rel Kxhibit 1 tor Iele*nti(ie*atie)n;" that the* re‘])or1 
is in his writinu* anel he* thinks he* niaele* it the* niv:ht e)f the* 
ae*cide*]d : that it was in the* re*i:iilar cenirse* e»f his eliity te) 
re*]iort any ac(*ielent ; that the* e)tlu*r siLinatiire*s e)n the* re*])e)rt 
are* those* e)f Patte*rse)n anel Liinsfeerel, anel wilne*ss siirneel 
with the*m. 

d'he're*!!])))!! e'enilise*! fen* the* ele*fe*nelan1 e)lTe*re‘el ill e*viele*ne*e*, 
anel the*re* was re*e*e*iVe*el in e*\’iele*ne*e* as Llinsfeerel ( b*e)SS k.X- 
amiiiatie)!! Kxhibit Xe). 1, the* ])a])e‘r abe)\'e* iele*ntitie*el by the* 
witn(*ss, anel a eo])y thereof is a])])e*neleel h(*re*to as lains- 
feirel (b*e)ss Kxaminatiein Exhibit Xo. 1. 


ARTHUR W. MC PHERSON. 


•-0 
I. 


The witness t'urlher leslifunl that MePliersoii was not 
in any way eoniu'eted with his train and had no duly to per- 
foian on it; that il was no i)art of the duty, or eustoin of 
llayineii to .junip on oi* off niovin.n- trains indess tlu‘y 
101 W(‘r(* eonneeted with Ihe li*ain hy Iumiiu’ l>arl of the 

er(‘W. 

On eross-(*\ainina1 ion the wilnc'ss tesliliod that he do(‘s 
not still hav(‘ his a])pru*ation ixMidin^- foi- another ])osition 
in the Wasliiiiiiton and Old Dcnninion Railroad: that h(‘ 
does not renienil)(*r wlu'ther at the tinn* of tin* pri*vions trial 
he testili(‘d In* had an application for r(‘instat(‘in(‘nt ])end- 
ins*-, hnt if In* did so t(*stify he has not since withdrawn tin* 
a])])lication ; that if in the last trial In* t(*stili(*d it was tin* 
best jol) In* ever had In* do<*s not now want to .ii(*t l)ack he- 
canse In* has Just as i*()od a joh now. 

(Thei*(*n])on tin* followinu' occnrrt'd:) 

“(). And von wanted to i;(*t hack at tin* linn* \'on uavc* 

vonr t(*stirnonv at tin* last t I'ial, didn't von? 

• • • 

“Mr. Land)(*rt : I ohject to that. 

“Mr. Mack(*y: "Phis is pi’opcr cross cxandnation. 

“Mr. Lainhei't : Xo, 1 snhniit it is not. 

‘“Pin* (\)in*t : It is I’athci* an atlii’inativ(‘ statcnn*nt. 

“Ml’. Mack(*y: I will say this, if yonr Honor ph*as(*, if 
In* makes a s1a1(*ment at tin* last trial that In* want(*d to iifi't 
hack In* has sonn* motivi* now to liack np his former stati*- 
m(*nt. 

“Mr. Lamheri : 1 (»hj(‘ct t<> that a^])(*rsion and I ri*new 
my motion for any sncli (*xpr(*ssion as that ln*r(* made be¬ 
fore* this jni’y and 1 stat(* riiilit now that if yon cannot hold 
conns(*l foi* impro))(‘r statcnn*nts I am .n’oinu,' to make this 
motion- 

“Mr. Mack(*y: Oh, that is all clap-trap. 

“Mr. Lamh(*rt : 'Ph(‘n 1 r(‘n(‘w it, yonr Honor and 
1()‘J ask for a nil ini*’. 

“'Pin* (^^nrt : 1 <lo not know what the motion is. 

“Mr. Lamh(*rt : 1 move to t(‘rminat(* this case* by rc’ason 
of tin* improper condin*t of ceiimsel. 

“'Pile CViiirt : T will overrule that meet ion. 

“Mr. Lambert: T ai*ain ask vonr Honor to caution- 
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“Tlio (’ourt: Ol’conrsc this jury nu(l(‘rsluu(l> 1 luuoiiLilily 
that lli(‘S(‘ passaiivs hclwciui couiist*! is not (‘vidtuici* and 
llnyv will pay no attention to tlieni. 

“Mr. Laiahei't : "I liis was Jiot IuMwimmi eonnsel hnt was di¬ 
rected to tli(‘ beneli, not to me. 

I In* ( oni't : I iiii'an i>etw(‘en eonnsel. or l»(‘twe(*n i*onnsel 
and the heneli. Sneh pass;iii(*s are in>t (“N'idein'i* and \'on 

will disr(‘ii'ard them entirelv. 

* • 

“.Ml*. Lamlnmt : Voni* Honor will allow me an e.\ee])tion. 

“'rin* (’onrt: I think the ohjeetieii to the last pnestion 
should he snstaiin*d. 

“.Mr. ]\Iaek(‘y: I?(*ad the last pn(*stion. 

(“ I h(‘ Hepoi'ter r<*ad the pi'inlinii' <pie>tion.) 

“.Mr. Mac'key: \h*s, that is the <|!n*slion. 

“.Mr. Lamh(*ri : 4 hat is the om* 1 (‘hjvcted to. 

“4 he ('oiirt: I sustain tin* ohjeetion." 

44n* witness furtln*!* testified that tin* dat(* of the n*- 
]>o? t }n*r(*tot'or(* introdnei'd in (*vi(h*ne(* as Lnnst'oi-d (4*oss 
K.xamination Mxhihit .\o. 1 is the <lat(* of tin* a<*ei(h‘nt, 
S(‘plt‘mh(*r Is, UMIH that when in* saw .McPherson a])- 
proaeh the train .MePh(*rson left two liirls staiidinu- there, 
ran out from wln*re tln*se iii]*ls wen*: that in tin* 
HM prt‘\ions trial In* te>titi(‘<l he saw .MePln‘rson eonn; 
out from hehind the hay-window. 44n* witin*ss fnr- 

tln*r t<*stiti(*d that In* saw him run oip from the hav-win- 

« 

(low: th;it In* did not s(*(* .MePln*rs<m talking’ to any nirls 
tlu‘r(*: that in tin* stat(*nn*iit In* ua\’(* to Mr. 1 hiimiarin*!*, 
writt(*n hv .Mr. P>nmi;arin*r and siuned hv witn(*ss, wltn(*ss 
stat<*d “.\s W(* W(*r(* jiassiim' tin* station 1 saw yonnii’ .Me- 
Pln‘rson st(‘p out from towarjl.^ the station and kind of 
sipian* hims(*lf h(‘sid(* tin* side of tin* train lik(* In* was 
lioinir to eateh it :" that witin*ss r(*ad tin* ]>apt*r hefori* siyn- 
inir it: that In* thinks In* told .MePln*rson's niotln*!* ahont tin* 
a(*eid(‘nt wln*n sin* was n'oiny to L(*(*shnrLi* that niuiit : that 
In* did not state to ln*r that In* did not s(‘(* tin* aeeid(*nt wln'ii 
she ask(‘d him how tin* aeeidc'ut oeenrr(*d: that .MePln*rsoii 
ran out toward tin* ear and witness did not si*(‘ him S(piar(* 
himself at all: that tin* stick .MePin'rson had his llau: rolh*d 
around at l>(*lmont was inch or an inch and a (piart(‘r in 
diam(‘ter and is ns(*d to stand ii]) in a train and tack tin* llai;’ 
to with tacks. 


AIITHTR W. MC PHERSOX. 


Oil rodireO pxaiiiiiiali )n tlip witness testitied lliat all 
fla.us used on tliat road are sii]>])os(*d to liave stieks on 
lli(‘in; that tlial is the wav tli(‘V ar<‘ drawn 1‘roin tlu‘ store- 
room, with sticks on them: that tlnn'i* was no oc'casion for 
witness' train to stop at Ashliiirn aft(‘r it Innl oiiei* dis- 
eharired and taken on passengers; that tin* laim’iiaii'e in the 
statement writtmi hv Mr. llmmiariu*!* and siirned l)v witiuvss 
ahont which ]i(‘ was int(*rro.irated on cross examina- 
1(4 tion is Mr. Ilnmu’ariK'r’s transposition of what wit¬ 
ness told him. 

'Flic wiln(‘ss fnrthm- ti'siHicd that th(‘ followinir lanicnajLi:e 
a])p(‘arinu- in th(‘ statmneiil he nav(‘ to and siiriHMl for Mr. 
IInmiiarner “and I was staiidinu- in th(‘ ha,u:,u:aL!:(‘ room door 
whim I Io(»k(‘d hack to s(h* if he u’ot it. He iinnh* a irrah and 
missed Ids aim and f(‘ll niah'r (he train ainl I said “Hat, 
for Hod's sake slop; yon hav(‘ run over a hoy. At that 
Patt(‘rson slamiiKMl on Ids air into cnuo'ii’micy and sloppi'd 
almost instantly" is Mr. IhmiiLmrncr's lanirnai^c' in transpos¬ 
ing? what witness said to him. 

Therinipon counsel for the d(*f(‘ndant offered in (‘videiicc* 
1 h(* slatcniKMit of witness to .Mr. Ihiinirarii(‘r, writ1('n hy 
.Mr. r>nm.u'arn(*r and si^riK'd hy witness, a copy of which 
is ai)p(‘nded Ino’iMo to which olV(*r connsed for the plaintilT 
ohj(‘ct<‘d, which ohjection was sustained hy the (N)nrt, to 
which acti(Mi of tie* (’onrt in snslainiiii? said ohjection coun¬ 
sel for the def(‘ndanl (*X(‘epled, which (*.\'ce|)tion was duly 
noted hv the ('onrt. 

()n recross-examination the witiK'Ss 1eslilie<l that aft(‘r 
th(‘ (‘imo'ueiK'y air was applle(i tin* train slopp(‘d in (*ii?ht, 
ten, (H‘ tifle(*ii teet. Ill resjM)iise t(» i111erroL?ation hy tin* 
t'oiirt th(‘ witness fiirtln'r testified that aft(‘r thev liad 
picked lip tin* tlauinan al»oiit o|tp(>si(c tin* <lerailin,L? switch 
it h(‘Lian to liain a little spe(‘d, hut sjkmmI could not he hnilt 
lip \’(‘rv fast: that they liad no juirposc* of sto)>j>ini? at the 
d(‘pot I that when witn(‘ss reached the western of tin* 

station hnildin.i:’ his speed was around tive (H‘ six miles an 
hour; that tlicn'c' is a very danu’er<nis roa<l crossin, 
l(t.') th(‘re and they would not ico across that road cross- 
ini'- very fast; that after leavinii: tin' sidini? tin* train 
did not stop until after tin* accident; that wIk'II tin* train 
had slopped afti'i* this accich'iit tin* first car Innl just ch‘ar(*d 
the station: that when witin'ss first saw Med^herson heiifiii 
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his inovniicn! from thi* l)ny-\vin<h,w townni the tnnii 
part of the haur.ira.iifo car in which witii(‘ss was standiiiir was 
(Iowa close to the cast end of the station; the witness heinir 
asked if the car cleared the east end (d* the station hnildiiiLT 
when he saw MclMiei'son tall testilied that it was almost 
about the ea>t end that the bairirairi* car door in which wit¬ 
ness was standiiiLT was towai'ds the front of the car and 
about .‘JO feet f|-(mi where Mcllieison tried to Uet on; that 
witness standing;' laiilit on the e«h_;'e <d tin* bairi^a*jf<‘ (‘a?’ d<HH’ 
as thon.i;h he wei-e standiim- nn the (‘<liro of the platfoian. 
was watchimj: .M(dMie?-son‘s movements; that he watch(‘«l 
McPhei'soFi when In* ran out, seeiiii;: him run (Oit tlic're wil- 
n(‘ss watch(‘d him; that MidMierson in‘ver ir(*t a irood irrip 
on tin* ,irrab inm to Indd t(» it; that MclMn*rson att(*mpt(‘d 
to ,ir(*t on and fell; that wheFi Mcl’ln*i’son tri(*d to iret on, 
tin* tiMMit ot the motor wln*i‘e witness was standinii’ witn(*ss 
would Jnd.iit* was ai'oinnl tin* east (*nd (d‘ tin* station (.r 
possibly a tew te(*t past tin* east (‘iid; witness Jndir(*s he 
was aronnd tin* east (*nd ol tin* station wln*!i it ha])p(*in*<l i 
that wln*n tin* c;n* was |)i-obably about tin* end of the station 
tin* whole ot the lirst car had ch*ai'ed tin* station, and al¬ 
to,t;etln*r it had I'liii a distanc(* of six, eiudit, or ten 
ItK) feet beyond tin* east end of tin* station; that when 
tin* train cann* to a stop tin* reai’ (*nd of tin* first 
cai' was six, (*i;j:ht, (O* t(*n f(*(*t (*ast of tin* (*ast (*nd of the 
statio?!; that th(*y tonnd MclMiei'son lyinir under tin* lirst 
ti'iick ol tin* second car; that tin* part (d‘ tin* s«*cond car 
nnd(*r which McIMn*i*son was lyinii’ wln*n it caiiK* to a sto]) 
was just about tin* (*ast (*nd of tin* station; that tin* position 
witiH'ss had in tin* ba.i*ira^(* car <loor of tin* first car was 
jirobably .*J.) |(‘et fi-om wln*r(* .Mcl*ln*?‘S(m was found; that 
witiK'ss cannot uivi* any id(*a of tin* tinn* that (*lapsed from 
tin* tinn* In* saw MclMn*i’son start to b(»ai*d tin* cal’ until the 
train cann* to a stop att(*r MclMn*rs(m f(*ll. In r(*sponso to 
int(‘rroi;ations by conns(*I for tin* (h*fendant tin* witin*ss 
liirtln*!’ t(‘stiti(*d that standinu’ in thi* bairicniii* car door In* 
had his h nnds np holdinic an iron r(Ml which ran across the 
to]i of tin* do<»r; tliat in that position In* could s(*e (‘itln'i* 
way by just turninir his head, and standiriir tln*re In* could 
look riirht straiulit at tin* bay-window of tin* station as In* 
])ass(*d ; that tln*r(* W(*r(* no st(*ps iroinii’ont from tin* bai^irai:’!* 
car door; that stainlinir in that postion as he saw McPln*r- 
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son come McPluM’son diil not slo]» nt all in inakin.ir tlioso 
slops toward llio ti-ain to cndcNavor to hoard it. 

ddioi*on])on connsol t'oi’ tin* plaintilT withdn‘W liis ohjoo- 
tion to tin* olTor in (‘vidmoi* of tin* statiniunit of tlio wit- 
noss Masijin', dated S(‘ptoinhe]‘ *20, lOltt, inad(‘ to Hninirar- 
noi*, wi’itton hv P>niniiarnor and simnul hv witm*ss. ddioro- 
upon oonnsi'l for tin* dot'ondant otT(‘i’(‘d in (‘vidonoo 
107 said statonuMit, and it was |•(•(M‘iv(Ml in (‘vid(‘noo. Tlio 
witness t'nrtliio’ testiti(‘d that lln‘V slow(‘d down to a 
vei’v slow sp(‘ed in iioin.ii' across the road above t}i(‘ station 
at Aslihnrn. d’he witn(‘ss riirtluo’ ti'stilii'd in rc'sponse to 
int(*ri‘ouations hv tin* eonih that li(‘ thinks lie dictated to Mr. 
P>nni.uai‘ner tin* stat(‘ni(‘nt dated Sojitcnnlxo- 20, llMlt; that 
in inakinir this statennnit Ik* was not riMpiired to do more 
than to ij;i\’e an aecoiinl of llio facts as !io (»hsei‘ved tln'in; 
that the statement thci'i'in .appoarinic: “In* assnm(‘(l the I'isk 
ol* his act in eatehiiin' (Oir train whih* in motion" witness 
thinks was Just an opinion of his own to show that it was 
not anv fault of tin* el•(‘W: that Ik* read tin* stat(*nu*nt ov(*r 
aft(*r Ml’. BnmuariK*!’ had wi’itt<*n it, and tlK*n sii;n(*(l it. 

'riK*r(*njM)n, to fni’lln*!’ maintain tin* issues on its ])art 
joined, tin* d(*f(*n(lant (‘alh*d as a witness Mrs. Milton 
Caylor who testili(*d in siihstaneo that she* has liv(*d at Ash- 
hnrn practically all h(‘r life* and in S(‘pt(*nihei’, P.MO, was 
stayini»- at .Mi’s. l>o<ini(*r’s, woi’kin.n in tin* store*; that slie 
has r('(M*ntly h(*(*n ill: that prioi’ to S(*pt(*nih(*r IS, ItMO, 
know MePh(‘rson and had for e|nit(* a while*; that she* was 
ne)t married at that time* ainl in Se*ple*nihe*r, lOlS, he*r name 
was Dove Downs; that ahont 2:00 or 2:20 in the* afte*rnoon 
e)f Se*j)t(*mhe*r IS, 1!)10, she* was at the* station at Ashhurn, 
saw the* train fi’emi Le*e*shnrL;’ to Washin^Oon e'eeme* tee the* 
station, elischar.ne* anel take* on passe*n:L»e*rs anel the*n .ue) liaek 
in the switedi tei the* we*st and also saw the train from Wash- 
in^teen e'onie* np, elise'harue* passe*n,i»e*rs anel freight, 
lOS take on passe*n,i*e*rs and fre*i,nht while* the othe*r train 
was in the* switehi; that diirini;' the* time she* was the*re 
at the* station, and whe*n stanelini*’ in frenit of the* white, 
waitini*’ reieim eleieir with Miss Panline* Peielmor she saw Me*- 
Phorson; that he ap])roaehe*(l the*m anel l)e*”an talkint^ tei 
the*m, hnt she eliel not imtie'c freem which eliree-tion he* came*; 
that he had his face toward the*m whe*n he* was talkini^ anel 
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llic* gii’ls wore lacing tlio li-acks; MoIMnn'soii had Ids l)a<-k 
to the tracks; that he stayed th(‘i‘i‘ talking to tlieni until the 
ear came out ot* the switch and started oa past; that when 
M(ddierson lirst stai’ted to talk to witness tlie train was np 
at the switch; that at‘l(*r McdMierson was talking to the girls 
the car came out oT the switch and the front end of it hail 
gone past: that tln*n MidMier^im tnrncil and ran towaixl it; 
that at the tiim* Middierson tinni‘il and went toward tin* 
train tin* front mid of tin* car ami thi* motcn’inan wt*re past 
and witnc'ss conid not s(‘(‘ tin* motormaii at all; that it lookc*d 
to witness as though MclMn*i‘son W(*nt ti» gi*t tin* I’ail of the 
<*ar wlu*n his foiit slipjM'd and in* f(*ll; that witin*ss tln*n h*ft ; 
that witin*ss saw inithing in .McPln*rsim*s hainl; that lu*- 
twe(*n tin* tinn* tin* train was i-inning ilown past the station 
and tin* tinn* M(*rin*rson tni-ni*il from witness to run to the 
train to jiniip on In* had in>t llaei;«*«l or att(*m]ited ti> llag 
that train: that aft(*r In* >tart(*il to run tow’ards tin* train 
he diil not nsi* the flag: that witin*ss is not in any way con- 
n(*ct(*d with tin* I'aili’oail: that afti*i’sln* saw MclMn*rson fall 
ninh*r tin* car >ln* went ovei* ti» tin* stoi’i*. 

lO'.t < hi crtiss examination witness testilii*il that sin* was 

iMi vears old in IIM'J: that >ln* ma'h* an affidavit for 
% 

the I’ailriKid ciunpany in llt’Jl!: that Mr. linmgarner wroU* 
tln*anidavit ami witiios si,mn*il it : that Mr. r»nnigarner tohl 
her his name ami pi)sitii>n with tin* I’ailroail i-ompany: that 
sin* eanimt r(*call how Mcl‘hi*rson was dri‘ss(*d: that M(*- 
IMiei'son s fimt slippi*il oil tin* sti*p: that sin* T‘i*ad o\'(‘T‘ a 
coj»v of }n*r affidavit this inorninn' /hen it was shown t(> ln*r 
hv Ml’. IInin/nirner: that it was sln»wn t«» lier ahmit two 
lionrs aii<»: that sin* r«*calh*d sonn* thiims indep«*ndent ol 
reading tin* affidavit oV(*r: that shv* did not mala* a retpn*st 
to si*t* tin* aflidavit hnt Mr. Unmgarner told ln*r sin* could 
if sin* want(*d to: w'itm*ss ilid not s(*c* Miss l)odnn*r walk 
awav hefori* the acci(h*nt : that the train did not run far 
after it ran oV(*r MclMn*rson: tlnit it stopp(*d right along 
tin* otln*r si(h* of that hay-window: the car l\*itt(*rson was on 
had not gotten to wln‘i'e it passed the station: that sin* was 
snhpo‘nat‘»l to ti*stify. and got word thi’ongh hr. Noland as 
to when ln*r t(*stimony would 1m* n(*(*(h*d: that sin* do(*s not 
rememher what MclMH*rson was talking ahont wln*n In* was 
talking to tier ami Pauline Pxidmer at the station. 
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On roclii’ect (‘xnniinnlion tli(‘ witness t(‘stilio(l tliat Dr. 
Xoland is tlu‘ physician who has Ik'cmi attcndini*’ her in tier 
rc(M‘nl illness: tlial ahoni tlic (ilh of April, l!t2*2 slu' made an 
adidavit foi* Mi*. M(ddi(‘i*son; the dav aftm* sh(‘ made the 
one for Mi*. Ihinmarnm*; she nKul(‘ it for Mr. Me- 
llt) IMii‘rson's fatlno* who ('anie to se(‘ Ian* and had a 
notary with him, Mr. \dctor llardini*’, wlio wrott^ 
out this paper in tlu* prcs(‘in*e of Mr. M<d*lierson, Senior, 
and witness looked over it and siniaal it ; witm^ss identities 
h(‘r si.unatnre to tin* aflidavit. 

The witness fni*th(*r tesliliecl that sh(‘ does not recall 
wludher Mi*. MedMan'son's father ealh*d on hm* in reference 
to the aeciihmt hefor(‘ the time she madi* the allidavit for 
him, hilt at the time la* calliMl wlam sla* mad(‘ tla‘ aflidavit 
for him she told him all sla* kia‘w: that th(‘ s|K‘(‘d of th(‘ 
train at tla* timi‘ of tla* accident was vrn’v slow, four or live 
miles an hour; that this is tla* lir^t tina* sla‘ evm* tc‘stitied 
in the casi*. 

On redir(‘ct examination the wilia'ss was asked the follow¬ 
ing* ({ia‘stion: 

“(^. Von ia‘V(‘r uavc yonr liana* to tla* railroad comjiany, 
did von, at anv time 

To which (pa*stion coiinsi*! t'or tla* plaintiff ohj(*cted on 
the <j:ronnd that it was not pro|)(*r r(*dir(*ct (*xamination, 
which ohj(*ction the court snstaiia‘d, to which action of the 
court in snstaininu- said ohJ(*clion connsi*! for the (h*f(*ndant 
(*xc(*])t(*d, which (*xccpti(m was duly not(*d on tla* miniit(*s 
of tla* court. 

Theri*n])on, to fiirtla*r maintain tla* issues f)n its part 
joiia*d, tla* deteialant called as a witia‘ss Carl Schooley, 
who ti*stili(*d in siihstancc* that la* now resid(*s at 
111 Hound Hill, Viruinia, when* la* runs a harlx*!* sho|); 

that in S(‘pt(‘mlK*r, 1!M!), la* was (*nif)loy(*d hy tla* 
Washington and Old Dominion Hailroad and was rnnnintc 
on Xo. 1‘J h(*tw(*(*n l>lia*mont and Washini*ton ; that on tla* 
ISth of Sept(*mh(*r, 1!M9 Mr. Hatterson was tla* inotormaii 
and Mr. l>as(im‘ was tla* condnctin* of train Xo. Il2; that on 
the aft(*rnoon of Sept(*ml)(*r IS, 1919, he first saw McHherson 
wla*n McPh(*rson i*()t on tla* st(*ps of tla* hack (‘lal of the 
first motorat I>(*lmont Park: that witia*ss asked M(dMa*rsoii 
what he was doing* and McPherson said “nothing.”; that 
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^IciNicrsn!! stnyiMl on llio stop; lliat witness was on tin* 
rear platt'orin of the first eai’: that that ear was a (*oin})ina- 
tioii ear, tin* two eonipartnuMits heinu' S(‘parate(l hy a solid 
])artition: that lhitt(‘rson was at the front and l^asipie was 
inside th(‘ passenu»‘r end: tliat fi'oin Belmont to As]d)iiru 
.MePherson i-ode on tile st(‘p: that at Ashhurn they loaded 
and nnloadiMl their passenuin’s an<l then went into tlu* west 
(‘lid of th(‘ switch to h*t Xo. ') hy; that they wtTe three or 
four minutes nnloadinn’ passengers and were on the swileli 
as loni;- as live* minutes: that Xo. o stopjied and loaded and 
nnloa(h*d: that MidMieison i»ot olV Xo. when it lirst pulled 
into tin* station and witnt*ss did not pay any nion* attention 
to him; that aft(‘r haekinn’ out of the sidiiii^ Mr. Hasipie 
threw the main switch and witness threw the derail switch; 
that wln*n witn(*ss thi’ew the derail switch th(‘ train was 
standing alnn*st in front of him: tlnit witni‘ss lM»ar(h*d tin* 
train: that it was not niovinu' fast: that he had to take his 
time li’ettinii' on tin* train tln*r(* h(*eause the ties ran 
1 rj across: that it s(*emeil to witn(*ss that the train was 
hardly nnn-e than moving:: that witin*ss L^ot on the 
r(*ar (*nd of tin* lirst eai‘ and st(*pped across tin* ear to tin* 
sid(* close to the station: that as they aj)proaeln*d tin* 
county road the ear slaek(*in*d its sp(*ed and wi*nt ov(*r tin* 
county road ahont tive oi* six miles jK*r hour; that witness 

is familiar with those nnUors ainl tin* wav tln*v have to lu* 

• • 

huilt np from point to p(hnt : that wln*n you throw tin* eur- 
r(*nt on too fast the ov(*rload hh>ws out and it stops alto- 
net ln*r: that as the train came alonn witin*ss was h*anin.n out 
lookinn hack at the s(*maphore when In* saw Mi*. MePln*i‘sou 
come I’unninn* from the station and tin* in*xt thinn* In* saw* 
w'as MePln*rson hmpn up h(*in*ath tin* wln*(‘ls: that tin* S(*ma- 
phore is a train signal I'inlit on tin* station: that w’ln*n Me- 
Pln*rson eann* running from tin* stati<m to tin* train tin* jiart 
of tin* ear on which witness was standing had pass(*d tin* 
hay-window: that MePln*rson tri(*d to jump on tin* r(*ar (*nd 
of tin* lirst ear, tin* (*nd on which witn(‘ss was standini^ 
“w’ln*n I S(*(‘n him. In* f(*ll ninh*i*in‘ath the train. It si*(*med 
like In* was rnnnini;', and In* went to inaki* a irrah like* what 1 
can (*stimate for myself, and 1 snppost* In* missi*d his hold—I 
don't know—he was runniiii;:" that as w’t*ll as witness re- 
memlu‘i's McPherson had a thpu: in his hand and the llaii: 
was on a stick, and witness thinks he had it in his right 
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hand; that he saw ))eo])l{‘ around the station, men and ladies, 
he thinks, l)nt he was not payini*- any attention to them; 
that wlien tlie aeeident happened witness ])nlled tlie emer¬ 
gency and it seenunl to witness that the train stopped 
lid immediately because it jarred witness right smart; 

it took hold right awav; that at the time witness saw 
McPherson start and run from the station toward the train 
the front end of the first car had passed the point from 
which McPherson started to run; that the motorman could 
not see McPherson wlien McPherson was running; that 
McPherson was not attached to tlie crew of witness’ train; 
that there was no custom, or duty of flagmen to jump on or 
otT moving trains unless they were attached to the train; 
that McPherson had no duty to perform on witness’ train. 

On cross-examination thi‘ witn(‘ss t(‘stilii*d that he could 
not t(‘ll whether Mi’. McPluo’son was talking to anvbodv at 
the station or not: that lu‘ rimiemhers having a conversa¬ 
tion with Alexainho’ Lunsford on January 8, 11)2(), in Lynch 
c'c Ilamnuo’sh^v's store at Pound Hill, Virginia, hut was not 
talking to him about this case; that witness knows Mr. 
Davis, the general manag(‘r of the Washington & Old Do¬ 
minion Raili’oad: that he d(‘ni(*s telling Lunsford that he 
had lied at the trial before because he had to have a job and 
that Mr. Davis had ])i’omis(‘d to ])ut him back when he 
signed a statement, and that Mr. Davis would put witness 
back as soon as the trial was over; and deni(‘d then sav- 
ing to Lnnsfoi’d “Von can’t blanu* me for doing what I 
did”; that it did not seem to witness that the train was 
building up s])ei*d from th(‘ tinu* h(‘ got on it at the derail 
switch until it eot to th(‘ station; that McPherson ran along 
with car a few st(‘ps before he attempted to get on; 
114 that it look(‘d to witness like McPlnu’son missed his 
hold by I’unning with the train. 

On redirect ex;imination tin* witness testified that he has 
not had a jiosition with this railroad comjiany since the 
tii’st trial of this cas(‘; that b(‘tw(‘en B(‘lmont and Ashburn 
witn(‘ss had no conversation with McPherson. 

The witn(‘ss further testiti(‘d in response to interroga¬ 
tions by the (’ourt that he was taught to operate the cars of 

6—4659a 
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the Wasliiniitoii cV: UM Dominion l^aili’oad and had acted 
as niotorinan hrinninii' ears up from the barn or taking 
them ))aek: that he had aet(‘d as motornian a right smart 
little bit at tin* I'lnc of this aeei(U‘iit but had not made any 
regular trips as motornian: that he had jiassed an <‘xam- 
ination and was dlowcd to opcrati* tin* eai's: that to get up 
to a >p<*i*d of four mih*s an hour on that train the con¬ 
troller would have to bo moV(*d four or live jioints out of a 
total of nine, he suppo>es: that from the time the train 
started it l»egan to pick up speed but had not ipiitc* r(‘aehed 
a sp(*ed of four oi- live miles an Inmr when it g(»t to the 
fi-ont of the station building: that from the tinn* tlie de- 
raih*r was left until tin* witin*ss r(*aeln*d tin* stati<m about 
all in* notiee<l wa^ tin* fact that tin* train was moving; that 
he did not see MeDherson run <nit of tin* staticm until tin* 
j)ortion of tin* ear on which witn(*ss was standing had 
almost J)a^M*d tin* station, at which particular tinu* witness 
was j)aying no atl<*ntion to tin* sp(*(*d of tin* train: that wit- 
m‘ss pulh*d the (*mergi*ncy wln*n Mcl*ln*rson was in the act 
of fallinu' and wln*n tin* train cann* to a stop the 
llo rt*ar t*nd ef tin* car on which witin*ss was standing 
\\a> completely pa>t tin* station. 

'rin*n‘Upon, to i'uiMh(*r maintain tin* issu(*s (m its part 
joiin*d, the defeinlant calle<i as a wilin*ss Walter E. King, 
who ^e^ti^u*d in sul>stanc»* that he is the (*hi(*f engin(*er of 
tin* Washington and < >ld Dominion ibailroad, which jiosi- 
tion he has ln*ld for thr(*e y(*ars: that pricu- to that In* was 
(*ngin(*er of mainteiiaiici* of way: that In* was with the com¬ 
pany in S(‘ptember. llMlh i*mployt*d as a sp(*cial (*ngineer; 
that his work •!> special (*ngiin*(*r consist(*d of looking after 
tin* track and road work in g(*in‘i‘al: that he is familiar with 
tin* station, and g]’ade>, and condition of the platform at 
Ashburn in that tln*n* has been no change of the 

gi'adi* of tin* track> at .\shburn <inc(* llUlh nor the platform, 
nor any of tin* sui’riumdings: that along in front of Ash- 
burn Station a hundri*d (»r two hundred fe(*t (*ach side of 
the station it i> practicallv h*V(*l: the grade is verv sliirht 
and is ])ractically tin* >ann* now as it was in September, 
linj): that tlu*re has lu*en no change. 

()n ci'oss-i*xamination tin* witness stated that he never 
put a level ou that track: that the com])any has records of 
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tli(‘ uradcs; tliat by usi j.- a Y loved a i>ra(lo of as little as 
one fool in a inil(‘ eonld la* dcderinined: that he knows the 
i»radi‘ at Ashhni-n is ])i*aetieally h‘V(‘l fi’oni the prolile of the 
li’aek and tin* i\*eoi‘ds: that l)etwc‘en Washin.i»ton and L(‘es- 
hnrt*' there are many different levels and ji^rades; that tlu‘re 
is a very slight grade at Ashhurn Station. 

116 On redirect examination the witness testitied that 
he is familiar with the seventy and forty motors and 

j)arlor cars, and that the e(jnij)ment now is the same as it 
was in 1911); that th(‘ records give the length of the forty 
motoi’s as fifty feet over all, from one end of the bumper 
to the other end of th(‘ othei’ bumper, but not the draw- 
heads, not the conph‘rs; that the length of the seventy 
motor is th(‘ same; that tin* w(‘ight of tin* forlv motors is 
()(),()()() ])onnds; that the W(‘ight of tin* seventy motor is the 
same; that tin* W(‘ight of tin* parlor car is shown as 40,000 
pounds; that there* has b(‘(‘n no change* in the mechanical 
e*haracte*i‘istie*s of the* mote)]‘s and e*ontre)l over them since 
1919; that tin* cars use*d in an e*X])erime*nt recently at Ash- 
bnrn Station wei’e* the* same* as the*v existed in Se*])tember, 
1919. 

Yhe*re*npe)n te) fni’the*i‘ maintain the* issues on its part 
je)ine*d the* de*fe*nelant calle*d as a witne*ss C. 0. Bailey who 
te*stified in substance* that In* live*s at 429 34th Street, Wash- 
ingte)!!, D. (\, anel is employe*el as eh'ctrical anel me*chanical 
supei'viseu* foi‘ tin* Washington anel ()hl l)e)minie)n Railwav, 
with which company In* has be*e*n feu- se*ve*n ye*a]*s; that for 
twe) ye'ars ])rie)r to that time* he* was employed by the* Capi¬ 
tal Traction Company as gen(*ral re*pair man; that b(*fe)re* 
his emi)le)yment by the* ('"apital Tractie)n (V)mpany he hael 
b(‘(*n employe*d for appi‘e)ximat(*ly a ye*ar anel a half with 
tin* Coloi-aelo and Sonthei-n as general re*])airman in the* 
she)]); that he is familiar with the forty anel sev^enty 

117 ty])(*s e)t me)te)rs. anel tin* pai’le)i* e*ai‘s ]*un e)n the* 
Washington anel Olel T)e)minie)n Railway, anel is 

familiar with the sitnatie)n of the* grnde*s, station anel trae*k 
at .\sld)ui-n; that on Febimary 22nel, 1927, In* maele* tests 
and (*x])eriments as to conelition at Ashbnrn with a forty 
anel a seventy and a ])arle)r car in connection with speed 
anel stops; that e)n Febi*nai-y 22nd In* te)ok a 3-car train con¬ 
sisting of nmte)]- Xo. 42, motor Xo. 76, anel trailer Xo. 202 
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to Aslil)in*D Slntioii ainl >tart(‘(l !’-oni tlu‘ wo^l (‘iid switcli 
point iroin^- cast to Aslihinai Station, slowed up at tlu* de¬ 
rail and allowe<l the lla.L'Tnjin to u’et (m at tin* <l(‘rall and 
pulled down to llio station at apjnaixiniately six or s(‘V(‘n 
miles an hour and madi* a stop in *17 t*<‘et. made tin* sto]) by 
tin* (*mei*^o*ney application of tin* bi-ake: that tln*y mach* 
anotln*r t(*st ti'om tin* switch ])oi)it, slow(*d up and picked 
up the man at tin* derail “and tra\’<*linii-. foi'cinii- tin* car as 
fast as W(* couhl to tin* sann* pr(*det(*rniinod stop and made* 
an enn‘?-iit*ncy ap}>licatioji there* and '^toiUM'd in (54 fee*t;" 
that tln*y cr<»w<h*d the mot ei* more* than a motorman won hi— 
liable* to elo elamaue*: that if yon biiilel up the* mote)]* ten) 
ra])ielly ye)u tln'eew a surue* eui yeun* un>teu' that (*e)unt(*raets 
airainst the* uif»nn‘ntum e)f yeun- train ami has a te*nde*ncy to 
short e'ire'uit, eer tln-e»w a e*U!-re*nt fl-eern pewit ive* te> ne*,irativ(* 
anel jump your e*e)mmutate)r: anel wlie'ji ye»u sheu't cire*uit it, 
it will bh>w yeuir eeverhunl. kne)e‘k the* substations olT tin* 
lim*: that te> i;e*t a spe*e*d (d‘ five*, six, se*ve*n oi* e*iL:‘ht mih‘s an 
houi’ by tin* time* yon re*ae*tn*el the* station yeui woulel build 
U]> about teiui" peeints eul the* e*e)ntre>lh*r: that the*r(* are 
IIS nine* ]>e)i!i!s em the* e*euit?*e»lh*i‘: that if twe) tT'ains W(*re‘ 
U'^inu’ euii'i'ejit in tin* same* ble)ck yem weudel not tret as 
much spe*e*d with feeui- «»?• five* ne>tche*s as yem weudel if tln*re* 
W(*r(* eudy o?n* li-ain in the ble)e*k: that twe. trains pullin.ir in 
the same* bha-k with im substatie.n be*twe*e*n tin* trains weuilel 
cause* a elre.p of a humli-e‘el te» a hunelre*el anel fifty ve.lts in 
the po\\(*i ; that uinh*i’ those* ceunlitie.ns, em four or ti\’(* 
points (d‘ tin* conti-e»lle*i- a spe‘e*el e.f six te. te‘n mih*s an In.ur 
we.ulel be* ae'cumulate*el in a elistaiice* of ‘Jd! fe*e*t ; and in a 
elistance ed‘ 7") or a hunelre*el fe*e‘t probably a si)(*(*el of four 
to live* mih*s an heuir; that wln*n witne*ss made* the test 
toieinn tin* motoi as tar as he* (*e)ulel, usintr all the* (*urr(*id, 
tln*re bedm^- rn. e.tln*r trains in the* bh)e-k, anel the*re* be*in,ir a 
substation at Ashburn he* ae-e*umulate*ei a spe*e*d ed* approxi- 
mate*l\ 1.) mile*s an Inuii’ jinel ste.ppe*.] in (54 fe*e*t. 

On e*re»ss-e*xaminatie)n the* witne*ss te*stitie*el that he* was 29 
ye*ars e.f a-e* anel was be.rn in Fe>rt rollins. rolorado/com- 
in.iT to Wasldno-tem in IDIS; that he* was ne*ve*r a train motor- 
man te>r a livin^*: that he* has imn trains e.n tin* Washinir-ton 
anel Old Doudide)!! Railway throu.irh instruetinir and extra 
\'oik tiain>, e>\ e*rhaulinir line*s, h>e)kinir e.ver substation 
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motors and iiispivtiii.ii' i’ •* lim's for maiiilpiiaiico of way, 
transmission and (listril»nti«>ii: that tin* first pxj)c*ripnci‘ lio 
liad in ojxM'atinn- an (‘locli'ic car was with the* (hipital Trac¬ 
tion (h)m])any to tlu‘ (‘x!(‘ni (d‘ lakinii' cri|)]>h‘d cars Trom 
the car harn to tli(‘ sh()|)s and ladnrninii: them from 
lit) tlu‘ shops to tin* car l.'arns; that when In* macU* the 
ti‘st>, and started Trom tin* west switch and slowed 
at the* dci’ail In* do(‘s not know wh(‘lh(‘r In* sIow(‘d to the 
sann* extent the train was slow(‘d wh(‘n th(*v took on 
S(*hooh*y at tin* lime (d* tin* accident; that in Ids first test 
wlu*n In* slowed af the (h'l’ail and polled for tin* station he 
miu'ht possibly ha\*(* ht*(*n noiiii** 1(‘n mil(*s an lionr, but he 
stopj)(*d in .*)/ te(*I; lliat ///r/Z wil]n*ss did not make* the (*x- 
p(*rim(*nl of piitlinu' on tlie enn*ri;-(‘ney when tin* front of 
tin* ti’ain was (*ven with fh** f*;*-'! end of tin* slatior!. 

Th(*i-(*npon to fiirtln*!- maintain tin* issues on its part 
join(*d tin* d(‘f(‘ndanl called a.-' a wilin*.- > R. Edward Nichols 
who t(*stifii*d in snbstance that he li\(*s at L(*(*sbnri; and is 
(*mploy(*d with the* \\ashine:lon and Old Dominion Railroad 
as a s(*ction for(*man, and has bemi (*mployed by that corn- 
])any about 14 y(*ars: that on S(*pt(*mb(‘r 18, Itllt), lie was 
(*mploy(*d on Idxti’a Xo. 12, of which train Schwartz was 
the condnetor and M(dMn*rson was tin* fla<nnan; that at 
about (loose ('re(*k Schwartz, tin* conductor, told McPher¬ 
son to ,ir(*t off Iln*i’(* and flair Pxtra MOO and to ride Extra 
MOO back until th(*y o\'ertook tin* work train; that ^fePher- 
son l(*ft then and witin*ss did not s(*(* him any more; that 
they tln*n proc(*(*d('d to Sterling. 

()n cross-(*xamination tin* witness t(*stifi(*d that Extra 
MOO did not ov(*rtak(‘ tln*m that day but ov(*rtook them in 
the night sometinn*; that McPln‘rson was sut)posed to stay 
there until In* filh‘d his oi-(h*i‘s; that Xo. 12 ])ass(*nger train 
]’(*ached witness' tT*ain b(‘fore 4 (dclock or somewhere 
120 about that time*. 

Th(*r(‘iipon to furth(‘r maintain the issu(‘s on its ]Rirt 
Joiin*d tin* d(*f(‘ndant called a.'^ a wiiuc'^s Kirby L. Prince 
who tc'stified in snbstanci* that he T(*sid(*s at 2140 Tj Street, 
Washington, and is and sinc(* 1012 has be(*n (*mployed by 
the Washington and Old Dominion Railroad romy)any, eon- 
timionsly; that in September, 1010, witness was Chief 
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ScM'vici* Inspector ol* the company: tlial he now knows, and 
in 1019 knew, Kalf)h W. Havennor; tliat in 1!)!!) Havenner 
never ran as motorinan anv motors or trains on th(‘ Uln(‘- 
mont division; that Havenner did not at any time op(‘rat(‘ 
as a motorman on the Bluemont Division; that witness has 
with him the company's train r(\<rist(‘r from Fehrnary 1, 
191!) to 1!)20; tliat Havenner's naim* does not appinir on 
tlio rei^-istin* what(‘V(*r, at no time (H., p. oSo). 


On eross-(‘xamination the witn(‘ss testified that lie wa< 
going” by the train r(‘i»ister and tin* record at the oHice also 
and his own r(‘coll(‘ction, knowing the man; that flagmen 
and conductors do not act as motornum on the Washington 
and Old Dominion unless th(‘y an* pnalilied; that it was 
part of witnt‘ss' duty to rich* with them and st‘t* that they 
were (pialified; that it is tin* duty of the chi(‘f s(‘rvic»‘ in¬ 
spector, as well as that of tin* trainmastc*!* to lo()k aft(‘r 
trains and tlu* men who run th(‘m. 


Then*npon, t<» fiirth(*r maintain the issn(‘s on its |)art 
joiiu'd, tin* defendant (*alh*d as a witness Delmer M. Corbett, 
who testili(‘d in snhstanct* that In* liv(*s at 'Pakoma 
rjl Dark, Maryland; that in S(*pt(*mher, 1!)1!), In* was 
living about a mih* and a half W(*st of .\shhnrn near 
tin* I'ailroad and was going to school; that hetW(*(*n flirt*!* 
ainl foni’ o'clock on tin* aft(*nn)on ol’ S(*ptemher IS, 1!)1!), 
witn(*ss was at Ashhnrn Station; that school childn*n nst* 
Xo. 12 train; that witn(*ss was at tin* station at and h(‘for(* 
the film* Xo. 12 cann* in; that In* was tln*i*e t(*n minntt*s hi*- 
fon* it cann* in; that tln*r(* was tpiift* a ft*w peoph* aroinnl 
tin* station, incinding school httys ainl girl>; that witin*ss 
was at tin* W(*st t‘nd of tin* station wln*n Xo. 12 cann* in and 
load(‘d and nnloaih*d passengt‘rs; that In* saw sonn* )K*ople 
g(*t off ami sonn* g(*t on hut dot*s not h(‘li(*ve In* saw Mr. 
.McDln*rson gt*t off of Xo. 12; that at that tinn* In* did not 
know McDln*rson (*v(‘n by sight, but saw him that day; that 
In* first saw .McDln‘i*son in front of tin* t*ntranc(* to the 
while waiting I’oom to tin* W(*st of tin* bay-window wln*n 
witin*ss was about 1.") f(‘(‘t from him, and wln*n In* saw Mt*- 
Dherson conn* ov(*r and talk to Miss P>odm(*r and .Miss Dove 
Downs; that McDln*rson had his back to tin* track and the 
girls w{‘re facing tin* track; that witin*ss did not notice .\rc- 
Pherson long, that he was watching the train most of the 
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time; tluit tlic train west was in tlinro at the time 

witness noticed him, Xo. o; that he did not notice ^fc- 
Ph(‘i\s(Mi any more until tln‘ wcst-l)onnd train had ])iilled 
out, witn(‘ss watcliinii’ it ; tliat h(‘ saw Xo. 12 conu‘ out of the 
switcli aixl (*oni(‘ down; that his eves W(*re cast on the train 
and as tin* train ])ass(*d tin* station In* saw McPherson run 
for tin* ti’ain from in front of tin* white* waitinij: 
122 room: that witin*ss was ahont lo or 20 feet from 
McPh(‘rson then; that .Mid'ln‘T'son iL^rahhed hold of 
the irrah-hold on tin* train and ahont that time In* slipped, 
witness u:n(*sses, and witn(*ss could not see* much more for 
tin* crowd and tin* eliist ; that In* saw McPherson until he 
went down nnd(*i’; that In* saw McPln'rson run rilxlit 
sti’aiii'ht fi'om wln*r(* .McPh(*rson was talkinir to the i^irls; 
that wln*n witn(*ss saw McPln*rson turn from where the 
ii'irls w(*re and run tin* front of tin* motor car was about 
live* fe*e‘t ])asl the* hay-winehew, neeiui;’ pre*tty sle)W, four or 
live* mih's an he)nr; that he* eliel met se*e* Me*Phe*rson wave anv 
llai**; that afte*r the* ae'e'ieh'iit he* we*nt tee wln*re McPherson 
was Ivinu: ninl stave‘el areninel tln*re* until the*v took Me- 
Pherson awav in a car: that afte*i* the* ae*e'ide*nt the train 
stoj)pe*el instantly; that he* re*e‘oi;ni/.es tin* ])laintirf as the 
f>:entleman abe)nt wlnun he* has l)c(‘n talkin.u:, the one whom 
he saw nnele*i* the* train; that In* has met se*e*n Me*Pherson 

sine*(* then; that he* is in)l \u a!iv wav e*e>nne*(*te*el with the 

• « 

raili'eeael anel has no int(*i*e*s1 in the* e*ase* at all. 

()n e*]’oss-e*.\aminatiem the* wi1ne*ss te*stitie‘el that In* is now 
21 vears edel; that In* de)e*s not i‘(*me*mbe*r how McPherson 
was elre*sse*el e‘xe*e*])t that Me*Phe*rse)n had a e*ap e)n ; that lie 
was lii’st a]))>re)ae*he*el aheent te*stifyinn' in this case* by Ntr. 
Bumuarner in June*, 11)22, at Xe*w .Marke*l, Vir,i»’inia, wh(*re 
wilne*ss was at 1e*iielinL*-se*hool: that he* tolel P)iim.u:arner what 
te) wi'ile* fen- a si at e*me*n1, I >nm,uai-n<*r wre)te* it anel witness 
siu']n*el it ; that the* last time* he* i-e*ael his stale*me*nt was abend 
a we*e‘k be*ren-e* the* pi-e*se*iit trial e*ame* iii); that he eloes 
12J ne)t kinew he»w lonu' b(*l'oi-e‘ In* saw Me*Phe‘rse)n run 
from wln*i-e* the* liirls we*re* stanelinu- te) the* train In* 
hael ste)ppe*el e'e)nve*i-siiiii with the'in; that Me‘ldn*T-se)n mi^?ht 
have* hael a lla.n‘ in his hainl, but he* eleK*s inU |•e*me*mber it at 
this time*; that afte*i- the* train ran e)ver .McPln*]-se)n it only 
ran ai)enit 12 fe*e*t ; that he* saw Me*Phe*rse)n run alonicside 
of the ti-ain in the* elire*e*tieni the* train was ,i»-e)imj: before he 
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roacliod t*or the liaiid-hohl; lu* saw MclMu'i’soii ,ixi'a]> hold of 
it, saw his foot lot uo and then McPherson wont under; 
that lie eonld not t(‘ll oxaolly liow M(dMiorson missed the 
step, or ev(‘n hit it, l)eeans(‘ it was—In* jnst missed it, that 
was all; that M(dMn*]'son did not have to inn to catch tin* 
speed of tin* train: that he ran ahont 4;") (h*.j;ri*es towards 
the train; ran alon,i*sid(* the train for a f(*w st(*ps and 
reacln*d for it. 

Thereupon it was aj»reed hy and hot ween couiist*! that the 
transcript of the record of the trial of March .‘U), was a 

correct statement of the witness' testimony on that occasion. 

Thereupon the d(*f(‘ndant n*st(*d its cast* and the jilaintilT, 
to further maintain tin* issnt*s on his part joiiu*d, calh*d as 
a witness Mrs. Arthur H. McPherson, who testified in suh- 
stance that sin* is tin* inotln*r of tin* plaintilT; that she heard 
of the accident to her sim on the day it happened and 
started for the Le(*sl)urn- Hospital takini*' a train ahont 
lialf-past livi* in tin* afternoon, tin* conductor of which was 
Mr. Basque; that Mr. Basipn* told her that he did not see 
the accident. 

124 Th(*n*np()n, to fnrtln*r maintain tin* issu(*s on his 
part .joint*d, tin* plaintitT called as a witness in 
r(*huttal Arthur H. McPherson, who testified in snhstain-e 
that when his son was injnr(*d In* was livinv: in \Vashin,<cton; 
that he visit(*d Mrs. Paylor (in*(* Dovi* Downs) after tin* 
accid(*nt to his son, when sin* was livini^ ov(*r on tin* Snyd(*r 
farm on tin* riv(*r ahont two mih*s north of Ashhurn, Vir- 
^"inia, hefoi*(* the first trial hut aft(*rsuit ha<l lu'cn tiled; that 
ln*r health was ri.nht had wln*n In* visit(*d her. 

'rin*ren]M)n, to fnrtln*r maintain tin* issn(*s on his part 
join(*d, tin* plaintifT called as a witnes> in rclmttal Alexan¬ 
der T. Lunsford, who t(*stifi(*d in snhstance that In* know-; 
tlie witness Schooley and had a c<niV(*rsation with him at 
Bound Hill on January S, l!)2f), in r.ynch 1 Ianinn*rsley's 

store with refi‘r(*nc(* to this case; that at that tinn* Schooh*v 

• 

said to witness that In* (Schooh*y) had li(*d at tin* pr(*vious 
trial lH*fore because* In* had to have* a Job, and that Davis, 
the general manaiie*]* had proinise‘d to put him (Schooley) 
hack when he siirned the statement, and that he would put 
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him ])iu*k as soon as the trial was over; and also said to 
witness ‘^Yon can't blame me for what I did." 

On cross-examination the witn(‘ss testified that there were 
several people present in the stori* when this took place, 
amon.n* them l)ein.i»- a Mi*, llarrc*!!, a Mr. Wilson and a. Mr. 
I»eams, all livinu: at I\onnd Hill, \'irii:inia; that he first 
told Mr. .Mack(‘v about this conversation since 
125 jS: 12(1 th(‘ trial has bcmi eoinii* on : that he knew at that 
time School(‘V was not workine: on the road. 

127 'rh(‘ plaintirr haviiiii* i-csted his riOmttal testimony, 

tlu‘ (h'tendant, to rnrtln*?- maintain th(‘ issiu‘s on its 
part JoiiKMl. (‘alh‘d as a witiu'ss in surrc'biittal 
12S<S:129 Jefferson V. Davis, who lestilii'd in substance 
that h(‘ is the \"ice Hri'sidmit and (Icnu'ral Man- 
a^er of tin* \Vashinuton and ( Hd Dominion l\ailwav ('om- 
pany; that he has Ium'II with the road sinc(‘ 1912; that he 
has s(.*(,‘n Ijiinst’ord before, an<l knows School(*y in n^e^ard 
to this accid(‘nt and had nolliinu* to do with obtaininij: a 
stat(‘ni(‘iit portiiKMit to Scliooh'v; that h(‘ never had any con- 
V(‘rsation with Schooley at any time in which he promised 
Schooh'y that In* woiihl put him back on the road after 
School(‘V had sii'iK'd a statement. 

()n cross-examination tin* witm^ss testiti(‘d that Mr. Lam¬ 
bert is Dr(*sident of tin* Wasliiiinton vV: Old Dominion Kail- 
road. 

'fhis is the substance* of all of tin* te'stinnmv olTer(*d in 
the* case*. 

'fh(*renpon, each side* haviiii^ re*ste*d its e*ase*, e'onnse*! feir 
the* De*f(*nelant mo\’e*el the* e*e)nrt te> elii*e*e*t a ve*relie*t in faveir 
of the* ele*fe*nelant eni the* i^roiind that the* plaintilT hael not 
maele* out a prima facie* e*as<‘ of ne*! 4 'li^*e*ne*e* em the* ])art of the 
de*fe*nelant railroael (*oin])any; and npe)n the* further ij^ronnds 
amonu* othe*i*s niention(*el elnrimr an e*xt(*nde*el ar^nme‘nt, that 
it was not the* elnty of the* meitejrman of the* train to slow up 
anel tee pei*mit the* plaintiff to be>arel the* same* while in mei- 
tieeii: anel the* e*viele*ne*e* she)we‘el that if the* re*el tlai; sii^nal 
was ,nive*n it nie‘ant tee brinu* the* train to a stop anel neit to 
shew lip anel that the* plaintiff, the*re*fe)re, assnme*el the risk 
eef beiareliiii^ the train while* it was still in meition; anel that 
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tlie case* did not coiiK* williiii tlu* ndiiii^ of the* ease* in llio 
Snpreinc (’onrt of tin* rnit(*d Stat(‘s citod hy tin* plaintiff; 
l)Ut said motion was ovcrrnl(*d bv tin* comt, to which action 
of the coni'l in oV(*rndin^ said motion counsel foi* the de- 
f(‘ndant c*xceptcd, which (*xc<*|»tion was dnly fiolcd upon the 
minutes of tin* court. 

'I'herenpon tin* (’onrl m’ant(‘d instruction Xo. *J on behalf 
of the plaintilV, to which action of the (’ourt in irrantinir 
said insti'uction counsel for tIn* def(*?nlant objected, but said 
objection was overruled by tin* coui’t, to which action of tin* 
(N»nrt in ovei’mlinu said objection cnniisej for tin* dt*- 
fendaiit <*xce|»t(*d, which exception was duly nol>»l by tin* 
('ourt. 

Idd 'rin*i‘enpon the (’on:'! ehariicd the Jni’v as fol¬ 

lows : 

“'rile ('orirr (Sioixixs, d.): (i(‘nt leTn(*n of tin* Jury: Tt 
d(*volves upon nn*. and it is a duty fi'om wlTn'li tin* law ]n*r- 
mits no (*seaf)(‘. to ehariri* yon nn the law which is to tu* your 

U'uidi* in voui* deliberations and determination, if vou sliould 

• • • 

arriv(* at a V(*rdict, of tin* case in which vou havi* be(‘n (‘ii- 
uau'ed in Irvinu-; and 1 want to ^av a \ ei‘v f«*w words to vou 
about oin* nr two fundamental principh‘s of law’ that an* 
ajiplicable to this cas«*, ainl tn all otln*r cas»‘s, iinh*{*d. 'rin*y 

are rnles of law that also must be vour liuidc* in vour 

« • 

d(*rd)(*rations. 

'Pile action' th:!t Mr. Mcldn*r>nn brouirht airainst tin* 

Washinutnii iV t )ld Mninininn Ibailwav—and 1 niiu'ht 

^ • * 

l.‘)l say in passini;' that at the time tin* action was in¬ 
stituted. Mr. .\rtlmr \V. M(dMn*rson, was under airc. 
w’a< h*ss than ‘J1 years of air<*. 'Ptier(*foia*, the suit was 
broiiuht throuu'h his father as his next friend, as tin* h*L!:al 
expr(‘ssion ;LiO(‘s in such a casi*, but .Mr. McPherson has, 
sinci* tin* institution of tin* suit, attaiin*d his maji^rity. The 
action, of course, was liroimht for his b(‘nelit, in his interest 
and ]’(*mains an action for his bein*lit and in his interest. 

Wln*n an action of this kiinl is brouLdit tin* jilaintitT is 
i(‘(juin*d to tih* what wa* call a di*claration, which is this 
pap(*r hert* ({*xhibitinu- a ])a]n*r to tin* Jury) which you an' 
p(‘rmitt«‘d to take inl(> your Jury ro»un witli you and r(*ad 
oV(*]', if you d(*sin* to do so. It is his (*omplaint. It (*on- 
stitut(*s the chai-'n* of an alh‘U(*d injury that he makes 
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Ii.ii-juiisl tlio (l(‘tVii(lant nr:way company upon Hk* i^nMind of 
all(\-(‘(l n(\i^li^^(‘nc(* on its part wliicli rcsulliul in the injury 
tluit li(^ (*oinplain> alxuif. It is a IiindanKMital prin(*iplo 
ot law in such a ('asi* that in liliiiLi' this (h'daralion, or com¬ 
plaint, th(‘ plaintiir shall set forth th(‘ main facts upon 
which he relies umhu* the law to iveover the amount he may 
claim 1 i-oin the dolendant, or do(*s claim in this case from 
t}u‘ (h*t(Midant h\ way ot damaii'es. It is not jxM’mitti'd of 
any plaintitl to file a <l(‘clarat ion, or ('omplaint, aiTMinst a 
«h‘f(mda?it and i-(‘(inire that del\‘n(iant to com(‘ into (*ourt 
and an>W(*i- if he, or she, oi* it, (h*sires to do so, the ('hari^e 
made a?i<l tlimi prio’e sfcnethim^- cl>(‘. 'rh(‘ fundamental 

principlo is that tin* easo that In* thus pivsimts is the case 
th.il h(‘ must nIKh‘i’ta 1\(* to (‘stahlish, and not any 
oih(‘i* cas«‘. il,» is confined to tin* charir(‘s and com¬ 
plaint.'' that ho sets torth in this docamumt called a 
de(Iaiation, oi ('o.nplaint. liis prool must confoi’in to his 
ayei-mmit.s allen-ations of facts, which constitute the basis 
<d‘ his cl.aim a-ainst the dopohlanl ('ompany. That rule of 
law' I-: not. as 1 have* said, p.oidi to this case; it a.pplies 
to all e;»S(‘S, * 

hat is th(‘ case that Mi-. M(ddi(‘rson pr(‘S(*nts h(‘r(‘ in 
this (h'claration, oi* com|hain, a-ainst this railway com])anv 
name<l a^ (hdeiidant ! And in statiim- if to vmi 1 Tuay state 
;-<‘ine facts about w hich. a.< I he (’oiirt understands it* there 
IS iK» contno'm-sy whal<wcr h(‘lw(‘(m tin' plaintiff and the 
'Idle plaintiff alh-c.^ in |},is (h*elaralion that 
on or about the iSth of S(>plem!K‘r. ItMb. at that time h(‘ lu*- 
in- a yoiimr man of about i!) ycarv nf a-e, h(‘ was an em- 
ph>vee (»f the defendant railway <'ompany. As to his a.i^e 
‘•md as to the fa<‘l tiiat h.' was sndi an employci*, I nnd(‘r- 
; tand to he no controversy h(‘lw<‘en tin* parties. 

If hirtlnn- is aHe^cMl by him that Ik> was so (‘mploy(‘d, 
and on this occashni when this accidmil oceiiria'd Ik* was*(‘m- 
piny(‘d ay a lla-man, a nieinlM*!- of the (*r(‘w of a w'ork train 
about which yon have* heard a LifKxl deal dnrini^' tin* trial of 
tin* case. V(mi have heard sonn* evi<h‘nce as U ) Ikov manv 
vonstitnted tin* cn*w of that work train of w'hicdi he says, 
on this (u'casion, he was the tlannian. 

lie further alh‘Oi*s that in tin* course of tin* [)erformance 
ol his dnti(‘s on thi< (occasion he was dii-(‘cted by the con¬ 
ductor ot tin* wo?-k train to uo back and thiL^' a ti’ain that 
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appi'o.-h'liiiii;-, o!‘ f: to lx* approachiiiLi^ iii 

12:1 an casfiTly dircciion. i tliink llnoc is cvidcMicx* ttnid- 
inir to show t!i;it lid-' work irjt.iji wa> .dicad of it; 
and 111 * alh'ifos that in otM*'li«*’i«*(‘ t(» tin* in-i’T ‘tjdjm jm 
(*(*i\*(Ml troin hi-! condiioNn' In* <lid l»a<‘:\ to 'la”’ ttiat train. 
1 iiat Ifain as 1 recall tin* 1 .'>1 ajKniy. lia- l>c<*!i r^n'crrcd to as 
X(», .>01. It was a train, at any I'at'*. limt was <ni its way 
(*ast(*i'ly towai‘<ls W ashiimlon ; tin* woj’k train of whi(*li 
-Ml. M<d hci>on was a nicinhcr (»} tin* <'i'(*w, a ik'm'Tv.an, was 
1 11 rt her cast. I do not nnd<*j* >ta!i<I t ln*re is an v etnil ro\'«*rsy 
))etwe(*n the parties that lit* was a tla-ni.:iii on :.:at tiay: tliat 
h(^ w’as st*nt hack t.» lla-- thi^ train, that In* W(*nt liaek to 
tla.i:' it. I do mn recall aiiy etnit roV(*rs\' ov(*i’ tho^t* facts 
hetwe«*n tin* plaintitt and 11n* <h*f(*ndant railway eoni|>any. 

IMaintilj says that in tin* p«*rl‘or!na}ie(* of his dnti(*s on 
this occasion a*^ a flai:;nan, nrd(‘rtalcini:' t<> cari’v out the in¬ 
structions that had lM*(*n niven to him hy tin* nn*Tnh{‘r (*f tin* 
woik tiain who was in charii’t* td tin* c!’'*w, tin* coinliK'tor, 
a^; I r(‘(‘a!l. In* w<*Mt hack sonn* distance; and if I r(*call tin' 
t(‘stiniony aiaiiht -thei-o is t'*sti?nony, at any I’ate, tendinis 
to show—that In* did Hair tin' train. 

Ilii'ie was another train, it I ninh*rstand tin* tc'stimony 
ariii'lit as it ha.*' h(*en introdneo ln*r(*—yon will n'nn'ndx'r 
•t ' on ale tin* jinli;(*s o| it t here* wa. < another t ra 111 known 
as in'iiular Xo. 12. which tin* testimony teinN to show as 
1 ie(*all was prolnhly hack' ot .Inl which was the train tliat 
Mr. McIMn'rson charL'c- In* was ^ent hack to flair on this 
occasion, and that wa'^ stopp(*d sonn*wln*re down tin* 
liiK'—yon will renn*inlM*i- where. wh;it(*vi‘r tin* testimony 
.Miows on that point and at a point, at a time follow'- 
1-*^ inn', as 1 ••(*nn*?nh(*r tin* t<*>tiniony ti*nds to show’. 
Inn inn’ l!ai*i;’<*d ‘lol tln*]'e is t(*stiniony ti'inlinir to 
show’ that In* wa< dir(*cted hy tin* train master of tin* dc- 
fi'inlant company, who hap])ened to he either on this Xo. 
12 or in tin* vicinity (»f it -Vini w’ill n*nn*mlM‘r what the 
t(*stimony i/as to that — 1 do not nnd(*rtaki* to state it willi 
<(*it«iint\ at all— tlnit this train masti'i* told him to ri'tnrn 
on Xo, 12 in o!'(h*r to Li»*t hack to his ow’n woi-k ti’ain whicli, 

I think in tin* testimony has hi‘en at tiun*s descrih(*d as 
Inxtra Xo. 12. lln* Xo. 12 which In* ti*stiti(*s In* was di- 
rt*ct(*d hy this trainmaster to n*turii to his own w’ork train 
on, Kxtra Xo. 12, was Rcirnlar Xo. 12." 
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‘‘Mr. Laniboit: That }'>art Is aot conroded, of (‘Oiirse.” 

“'Dio Court: I liavo not said that it was.” 

‘‘M?*. Lanihort ; 1 did not know lliat vonr Honor had 
I)ass(‘d tlu* (*on('od(Hl ])art.’' 

“Tlu* (’oni‘1 : 1 ]iav(* iiot said tlial it was, l)v anv manner 
of means—and that In* look this Herniar Train No. 1‘2 for 
tin. purpose* of r(‘joinin.i»- his own work train. There is 
a!.>v) t(‘stinionv t(*ndinii- to show that th(*r(* was a retruhir 
train. w(*slward honnd, that l(*ft Washinufton on its way 
w(*stward, known as No. b; that wh(*n Heu’ular Train No. 12 
on which Mr. .Meldn*rson is said to have* retnrn(‘el for the 
pni’])os(‘ of i-(*joiiiin,ii- liis woiT' li*ain arrive*el at this station 
ealleel .\sliinirn, th(*n* is te*stiinony i(*nelinn- to she)W—and at 
tlial point ai^ain I elo not nnd(*i*slanel lh(*re‘ is any eeeiu 
t !’ov(*i-sy, he*1w(*e*n tin* plaintiff and the* d(*fe*ndant on this 
fae*t, that I'l'Liidar .No. 12 disehai\u(*d its passe*n,i;‘e*i\s at the 
station at AshlMini, sni'h as tln*re* we*re who ^ot off, 
IMb and inav have* taken some on—von will re‘memher if 
tln'i’e* is anv testiTm.ny as to that—ane] the*!!, for the 
pni'])o^(* of eleiirii'^- the main ti’ack for the* (*xp(*(*t(‘d arrival 
of W(‘st honnd ti’aln No. b, this l?eunlar Train No. 12 having 
lii’st dise-hai'gvd its passe*im(‘i‘s at the* station, haeke*d and 
got on ti! that W'*st siding on the south sieh* eif the tracks 
arid west of tin* station, and tin*?’!* reniaine*d until regular 
passengei’ ti’aii) No, b honnd W(‘stwai’d had stoppeel at Ash- 
hnrn Statiem ainl disehai’ged sneh passengers as want(*d to 
g(*t off th!*?’e*, and took on any that ele*sire*d to take passage 
on tin* ti’ain, and i*(*snnn‘!l its passage* we*stward. 

'I''h(*]’e*aft(*]' lh‘gnlar No. 12 haeke*d away from the* siding, 
g!)t on to the* main track anel starte*el on its journey east¬ 
ward, towards Washington. The*re‘ was testinnmy leiieling 
to show that tin* plai?i1 iff got otT this Re*gidar No. 12 when it 
aniv(*d at Ashhnrn Station: ainl, if I |•eme*mhe*r eeerreedly, 
tin* te*stiniony, r!'?nain(*d off that train dni’ing tin* period 
that it we*nt em to that we*st siding and until it re*tiirned and 
got on to the* Tiiain track te) re*sinne* its eiwn journey east- 
warel, teewarel Washingle)?!. 

Ml’. Me*Phe*rsf)n alle*ge*s in his ele‘e*lai’ation that, being an 
e*ni}>loye*e‘ eif this ele*fe‘n!lant e'emipany e-hai’ge*el with the per- 
forniane’e* eif ei*i’tain elntie's as a flagman ein this ex'cassion, 
and alleging that he* ))erfe)i’n!e*el his eluties anel e*arrieel out 
the* orele*rs that we*re* give*n tee him. that he got e)fT re*gular 
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Xo. iL’ il nrriv(*(l al Aslilmr: Station; and lie tostilios, 

or tli(‘r(‘ is t(‘stiniony tendinu- to show, that In* went into 
tin* station iaiildin.L; itself to asetotain from tlie o|K‘rator 
tin*!*!* whei'e his own w<»rk iT'ain. oxti’a X(>. VJ was so 
Idt) that lie eoiiid uri lo it wlnni he slnnihl eoine np to it 
if he resumed his passage on reirnlar Xo. I'J; and 
he allt‘,ii'es tliat having ascertained—or In* claims—there is 
testimony tendini:' to slnov—tliat liavini*’ ascertained from 
this opi‘rator that his work train, extra Xo. TJ, was at some 
point — I think Sterling-. ii‘ my memory serv(‘s nn* corr(‘ctly— 
at anv rati* a station or- 

“Mr. Lambert : d'liat is riulit." 

“d'In* (’onrt (continnini; ) : —station or jilaci* fni tln*r (*ast 
or Ashhnrn, some distanci* fnrtln*r east of Ashhnrn; and In* 
then nn/(*r//ook to m*t on r(*unlar Xo. LJ wln*n, as I have 
stat(*d. tin* testimony t(*nds to show it had r(*siinn‘(l its place 
on the main trai'k (*astward hound. attempt(*d to .u(*t on it in 
ord(*r to n*join his work train wln*n ri*irnlar X(». l‘J should 
<*ome up with it. 

11(* savs—th(*i(* is t(*stimonv teiidiim- to show, and I think 
he allee:es he does alle' 41 * in t his declarati<»n, of course*, that 
when regular Xo. 1 *_! heuan tinally this i*astward movenn*nt, 
that In*, .McPh(*!son, tla.i*,ii(*d it as it approacln*d and was 
very ni*arly at tin* station, ap|u-oachin.i*’ the station at any 
I'ati*, he tlanAi'eil. I h* says in hi' d-M-laralion that In* tlau'.u'i'd 
it and continued to tlau’ tin* train to uive notice*, ainl eliel 
the*re*l)V ni\e* notie*e* to the* moteu'inan of the* ele*fe*nelant run- 
nin^ said easthoiiinl car ainl train—a train, as I have said, 
known iu this te*stimonv as re*milai‘ Xo. ll!—^that tin* saiel 
McPliei’son wante*el to. anel woulel ,i;i*t on saiel train, ainl 
thereby i*ivini;' notie*e* to the* e*mple)ye*e‘ anel meeteerman eef the 
defendant tee shew ele)wn anel lie) shew with saiel e‘ar anel train 
so as te) p(*rmit Me*IMierse)n, tin* plaintitV, as was, says 
lo7 his ele*e*laratie)n, tin* laih* anel custeein, tee Lie*t eui said 
train and car while the same was in motion, tlierehy 
iiivin^’ initice* tee said employee anel moteerman e)f tin* el(*fend- 
ant to exe.*re*ise‘ elue* anel reaseeiiahh* e'are* in tin* e*e)ndue‘t and 
operation e)f saiel train se> that the* plaintitV wine, as a part 
of his eluty, was expee‘te*el and reejuireel to jump e)n moviiii^ 
trains, mi^lit do se) witlneut heinii; suhje*(*teel to unusual anel 
extrae)relinarv ha/.arels anel elaniivrs. 

1 em]»liasize those words “subject te) unusual and extra- 
orelinary hazarels and danirers" caused by the niote)rinaii 
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of said car and train oiv-ratii'-Si tli(‘ same at an nndnly hifJ^h 
and dan.ii:crons rate of speed. 

He fnrtli(‘r all(‘i'es in tins d(‘elai‘ation tliat hi'ini*' a voiitli 
of 19 years of ai^(‘, and nnal*l(‘ l)V r<‘ason of his vontli, inex- 
pt‘ri(mc(‘, lack of skill, and iunoi’e.iKn*, heiii^L^' nnahh* to 
realize and appreciate* tin* daii.i^c*!*, and l)(‘in,i»' for the rea¬ 
sons aforesaiel, nnawan* of tin* e.\(*(‘ssive sp(‘ed of said (*ar 
and train, and the (‘Xtraoidinaiy dan,ai‘r to which he was 
subjected by said itiotorinairs n(‘^lim*nc(* in rnnniny: said 
(‘ar and train at an nndnly hiali and dan,ii(‘rons rate* eef speed 
althe)n.ah saiel ine)tenmian kne*w. eei’ in the* e*xere*ise* eef reason¬ 
able elili,iie*ne*e‘ sheenlel have* known, that the* plaintilT was to 
ae't e)n saiel nieevinii: train. 

'rhe*re* are* nieere* alle*L'atieeiis in harineeny with what pre- 
e-eeles; anel the*n he* e*har,ae*s that the* ele*fe*nelant—anel, of 
e'onrse, the* de‘fe‘nelant is the* i*ailre)ael e-eenipany bonnel by the 
ae*ts e>f its e*niple)ye‘e*s that the*y may e*e)mmit in the* e*emrse 
e)f theii* e*m]>le)yme*nt as sne*h e*mple)ye*e*s—e*hari;es that the 
ele*fenelant, that is the* railre)ael e*ompa})y, ne)t rei^arel- 
138 int*‘ its eintv tee use* eliie* ami re'C-onaMe, rind 'M'elinarv 
e*are* te) se*e* that the* jelainliff was ne»t injnreel by the 
negliii'ene'e* e)f the* e*niple)ye*e*s eef the* ele*fe*nelant, e)r by reasem 
e)f the* ne*.i»li,i*e*ne‘e* e)f the* meeteerman e)f the elef(*ndant e)n this 
elay in ejne*stiem, the* ISth elay e>f Se‘j)te*mber, 1919, at the 
statieen (•alle*el Ashhni'n, in Le)nele)nn (,V)nnty, \dr,i*inia, while 
the plaintiff was abend te) be)arel a meevint*' e*ar e)f the de- 
fe*ndant. as afeeiH'saiel, anel after the plaiidilT hael fla^K<?d 
the* e*ai* anel ti*ain eef the ele*fe*nelant anel hael thereby notified 
fhe* mote)i*man the*j-e*e)f that he* iide*neie*el te) boarel saiel e*ar 
and train, anel while* the* plaintiff wlu) was, by rease)n of his 
yonth, inex])eriene*e, iuiieerance*. anel lae*k of skill, unable te) 
appre*e*ia1e* anel re*alize* the* elanue*r in be)arelin.i>: saiel car and 
train e)f the* ele*fe*nelant, the*n anel there* be*in,i»’ e)])e*rat(*el by 
the ele*fe*nelaid, its me)t()i‘man anel e*m|)loye*e*s at an nnnsiially 
liiiili a!iel elanne*re)ns rate* e)f spe*e*el, anel while* the* me)torman 
e)f the defenelaid kne*w that the* ])laintifT was te) be)arel saiel 
meeviiii*’ e*ar anel ti'ain, ami while* the* meetorman of the train 
kn(*w, e)r in the exe*re*ise of re*ase)nable elili.i»ence shonld have 
known that the* ]»laiiditT in the* position in which he was re- 
ejiiired te) stand in orel(*r to board the moyin<^ car anel train 
of the defenelaid would be unable to form an accurate judg¬ 
ment of the s])eed e)f saiel e-ar anel train in the brief spa(*e 
of time between the ])assin^!: of the front and rear ends of 
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tlic tniwnrd car ol* sai<l Irain, ai. l lliat tin* plaintitT, from 
his position, would Ik* iinahh* to n]»pr(‘ciatc and n‘alizc llu* 
daiiircr of lK)ai‘din,u- said inovinn- c.-ir and train l)ccansc tlu* 
knowlodiif* of tlu* sp<*(*d at which tlu* train would lu* 
!.»!> nio\’inn‘ would conu* to him s(> suddi'iilv and niu*\'- 
pi‘<‘t(*dlv that tlu* plaintiff wouhl not Ik* ahh* to r(*ali/A* 
and appr(‘cialc his danger. y(*t — says the plaintiIf in his 
dcclaiation—tlu* d(*fcndant's (*mployc(* and inotoinian in 
violation of his duty as afor(*said, did wronufully, iu*,iiTi- 
irontly, and impro|K*rly on this day—S(*pt(*mlK*r IS, IDlit, as 
aforesaid, and at llu* place* afort*sai<l, o|K*rati* tlu* car aiul 
train of tlu* <l(*f(*ndant at an nnnsnallv hiirh and elanm*!^)!!.^ 
rat(* of spei*d as tlu* plaintiff was ahout to hoard tlu* same 
and while* tlu* plaintiff was hoardini*’ tlu* same*, wlu*rehy and 
hy iK‘ason wlu*r(*of tlu* plaintiff's hold on said car was 
broken aiul tlu* plaintiff was thrown from the rear step of 
the forward car of saiel ti'ain. and nndern(*ath the train 
and tlu* plaintil’f’s riulit leu' was run oV(*r hy said train and 
man.irled, and wonnd(*d, and (*nt off. 

'riu*n* folh»ws tlu'ji tlu* ave‘]nu*nl as to his siilf(*i'inii; that 
lu* (*nd/]*(*d as a r(*sult of that, 'flu* tii'st thinir I want to 
say to yon L*entlt*nu*n is that this d(*claration, or complaint, 
is not evid(*nce and cannot he construed hv von for a ino- 
nu*nt, thonu:h yon are allowi*d te» take* it into your room, as 
a pit*c(* of (‘vi(h*nc(*. It is, at tlu* limt* it is tiled, the iinsup- 
port(*d, or ex parte* stat(‘nu*nt of tlu* plaintiff that he* makes 
against the* ele*fe*nelant company. It is ne)l evielence*, aiul 
in reaelinu’ it over von must unelerstand that the matte*rs 
stateel in there are* met e*stahlishe*d just he*cause they are 

state*el in the*re*. It is onlv to the* extent that hv the evi- 

• * 

elence suhmitte*el unele*r this e*omplaint that ye)u may, en* may 
ne)t, as the case* may he*, as ye»u shall eletermine, linel 
140 the* fae*ts e*itlu*r tee he* as the* jelaintilf alle*^es them to 
have* he*e*n, or that they eliel ne)t happen as the de- 
fenelant ele‘nies tlu*y hap)»e*neel in the manner aiul uneler 
the circumslane*e*s alle,ue*el hy this hill here. So that I think 
it is mv elutv to te*ll ve)u, aiul voii must eiliserve it, that in 
reaeliuu' that, if you eh> wlu*u you take* it inte) the* jury room, 
reme*mhe‘r it is not e*viele*ne*e*: it is only a statement of the 
jdaintitT. 

Now 1 want to say a fe*w weirels lief ore T take up some 
aelelitiemal ])riiu*i])le*s of law whicli T must i^ive to you. 
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Prior to soiiio (‘onipai’atively reccMit lo^islatioii of Con¬ 
gress, ail act of Coiii;r(‘ss that has lioon reft'rred to in tliis 
ih‘claratioii of Mr. McPlicrsoii, an act entitled “An act re- 
latiiii*' to the liahilitv of common carriers l)v railroads to 
tluMi* employees in certain casi‘s" which was approved as 
a law on April -*J, IIUI—pri(»r, 1 say, to th(‘ (‘iiactment of 
that statiit(‘ it was tin* law that n(‘<i:li.<»’ence of a fellow em- 
ployiH*—that is if lh(‘r(‘ W(*ri‘ two, hd us say, persons in 
th(‘ employ of a third person in this kind of a cas(*, two or 
more jao’sons (‘nij)loy(‘d hy a common carrier and it is al¬ 
leged and not disputed that in this case the defendant rail¬ 
road company on tin* occasion wh(‘n this accident occurred 
was a common ('arrii*!* of ])assen,i>'ers—perha])s there is 
evidence* h(‘r(* that it was a common (*arrier of both ])assen- 
<i(*rs and fi*(*ieht—ct*rtainly a common carri(*r of passeiij^ers 
and rnnniim’, accordiiii;' to tin* t(‘stimonv that I iind(*rstand 
is not controv(*rte(l from tin* District of Columbia to a 
t(*rmiinis in Viri;inia, and r(*tiirnin,i;’. That was the course 
of tin* trains run by lliis d(*f(*ndant com])any; and that 

mad(* tin* defendant company a (*omnion carri(*r of 
141 pass(‘n,i*(*rs within tin* m(*anin.i^ of this l(*,<*-islation. 

Prior t(> tin* (*nactnn*nt of this l(*e:islation the law 
was that tin* n(*uli,u(*nc(* of a f(*llow (*mploy(*e (*ould not he 
imput(*d to tin* (*ommon (*mploy(*r of tln*m. l>nt that riih* 
was chaime*!! hv this act of ConL;'r(*ss and now tln*re mav 
Ik* a r(*c(n'(*ry, wln*r(* tin* (*\’idenc(* warrants it, in a case that 
tin* law r(*couniz(*s that such common carrier shall he liable 
in dama,u(*s to nny peVson snri’(*rinLr injnri(*s whih* he is 
(*mployed hy such carriei’ in such commerce*—interstate 
comme*re'(*: and a railroad company, whether it he* an elec¬ 
tric oi* st(*am 1 ‘ailroad, that carri(*s passent^ers he*tweH*n the 
Distrie't of Columhia, h*t us say, and Viru:inia anel hack is 
(*niia,ired in intt*rs1at(* comm(*rce* within tin* m(*anin.i; of this 
ae*t—that anv such carri(*r should he* liahle* in damajres to 
any p(*rson sutT(*rine: injury whih* (*mployed hy such car- 
I’ier in such e'omm(*rce* for such injury re*sultin.i; in whole* 
e»r in ])art from the* n(*uli.iLi'(*ne‘e* of <iny of its olTicers, a.j^'ents, 
or (*mployee*s of such can*ier. 

There* is a further provision of the statute whie*h chan^e*el 
the law, anel I think counsel ])orhaps for the railroad com- 
j)any, j)erhaps counsel also for the plaintitT, hael some'thin^ 
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to say to you ahout that in tlirii* simimiiii^ up ari^umeiits. 
'riii'ri* was also auolluu' (‘haiiuv luado in the law that pre¬ 
vailed heToii* lh(‘ passaue ot* this act with respeet to what 
is known as the* doctrim* ot‘ eontrihutorv neerlierenee. 

I*i-ior to this statute, it* in a ease allei>:ini^ iK\e:ligenee 
against an individual (H* against a puhlie utility like 
14*J a railroad eoinpany, it appc'ared in eviihuiee that the 
eoinj)any, even thouiudi then* was nei'li,i;:enee shown 
on tin* part ot* tin* defendant, if then* also was shown eon- 
trihut(»ry n(*ulii;enee hy tin* plaintiff, and tin* jui\v so found, 
that (*nded the ri,i;ht of tin* plaintit*f to recover anythinu^, 
ev(*n thoimh tln*y niiuht he satisli(*d from tin* (*videne(‘ that 
the di*fendant had also heeii nei»lii'’«*nt. The eonlrihutory 
nei*liut*nee of the plaintitf would, in such a ease, d(*feat the 
riuht to n*eover. 'That was the setth*d law, and still is the 
st*ttled law exe(*j»tini;‘ as an eX(M*ption to it has h(*(*n made hy 
a further provision of this sann* statute under which Mr. 
MelMn*rson has hrou^ht this suit; and the ehant!:(* of the 
law in that r(*nard—ami it is invokt*d ln*n* in this ease—is 
in this lanunaiiT*—it*nn*mher, wi* are still speaking*' of an 
employee of a common carrier of })assen,i^(*rs ennai^ed in in- 
tt*rstatt* commerce, and 1 have aln*adv tohl vou that this 
(h*fendant was such a eari’ier at the tinn* of the happening 
t)f this accident. 

lien* is tin* change with r(*gard to this iloctrine of con- 
trihutoiy negligein'i* 1 havi* Just nn*ntioin*d: “d'he fact 
that tin* i*mploy(*(* may have* lK*(*n guilty of contributory 
n(*gligence shall not •►ar a recoveiy, hut tin* damag(*s shall 
he diminisin*d hy the Jury in proportion to the amount of 
negligence attrihutahh* to such em})loyi*(*." Kveii though 
in such a cast* of such an employe*!* of such a carrier where 
he has hrought suit against his (*mployer, or former em¬ 
ployer, the carrit*!', charging in*gligt*nc(‘ which has resulted 
in pt*rsonal injury to himself, i‘Ven though it shall 
14d ai)pear, and tin* Jury shall he satislied from the evi- 
dt‘nce in the east*, that the plaintitf was guilty of 
contrihutt>i-y in*gligenct* it no lt)nger, as acetirding to the 
old rule, tlt*ft*ats tin* aetion t*ntirely, hut the jury shall 
tliminish tht* tiamages that they might award such a plain- 
tin* suing, in prt)])t)rtion to tin* amount t)f negligence at¬ 
tributable to such emi)h>yee. 
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Ml*. McPhorson bringing: this suit has what wo call, as 
you have so ot'toii lioard, the burden of proving his ease*. 
Ho is horo ohar^'in^* allirmativoly certain acts of uou:liu:ouc(‘ 
against this dofoudaiit railway company; and before he is 
out it loti to rocovor you gentlomen must bo sat ishod by a 
propondoranco of the evidence that he has established the 
case that ho has allog*t‘d or chargc'd against the defendant 
comjiany in his declaration or complaint. Unless you are 
satished by a ]u*o])ondorauce of the evidence, that ends the 
case and there must bo a verdict for the defendant. 

It vou should hud that the evidence balanced evenlv on 

• » 

the (luestion of whelher this defendant roael had been 
guilty of the negligence charged against it that would not 
entitle the ])laintiff to recover. It must appear to tlu‘ jury, 
that tlu‘y must be satished by a preponderauci* of llu* (‘vi- 
dence, that he has suftered the injury set out in his dec¬ 
laration, or complaint— not any other one. There can be 
no departure from the case that is presented to the defend¬ 
ant as that case is presented in this declaration, or com¬ 
plaint. 

In this case 1 have granted a couph* of prayers in con¬ 
nection with this I’ule of the burdiui of ])roof. I 

144 think thev have both been read to vou. Unless the de- 

• » 

teiidaut's couus(‘l rcMpiin* that 1 reread them 1 will 

not.” 

“Mr. Lambert: 1 think the prayers should la* r(‘ad by tin* 
Uourt.” 

“The Court: All right. Tin** first of them, g«*ntl(*meu, 
is Defendant's Pravor for Instruction Xo. 2. It is as 
follows: 

‘The jury art* instructed, as a matter of law, that the 
sole act of negligence alleged in the declaration against 
the defendant is a claim that the train that the plaintilT 
attem])ted to board was o])erated at an unduly high and 
excessive rate of sp(*ed at tin* time when the motormaii 
thereof saw, should have se(*n, the ])laintilT flag the same 
ill time to slow down the said train to a lesser rate of speed; 
and the jury are instructed that the burden is upon the 
plaintiff to establish such alleged negligence by a pre¬ 
ponderance of the evidence; and if they find that such 
n(*gligence is not established by the weight of the evidence, 
or if the evidence leaves their minds in a state of balance, 
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01’ if tli{‘ wciiilit (O’ tli(‘ evidence ! nuainst sncli alleviation 
of n(*i»lilienee, ll!(‘n tli(‘ir verdict inrst he for the defendant.’ 

'I'liat is onlv a statement in more t(‘clmical and aconrate 
form of the rnh‘ of law wliicli I told von in more iien(‘ral 
t(*rms a few moments ^ince. A plaintit’f, in ordm* to re¬ 
ceiver, must provi* the cast* that is cliariced au'ainst the dt*- 
f(*ndant. 'That is what it comes to. If he. fails to do that, 
accordinu’ to tin* ride as to the hin’den of proof, what that 
hni'den e.\act> oi* r(‘«piires of a |>laintiff—if he fail in 
14.*) that, the vei’dit't must he for the* d(‘fendant. 

I al>o read yon another instruction, or pi*ayer, 
li'ranted at the instance of the defendant. Travt*!- Xo. a. 

‘'fin* jury are fnitln*!* instructed that if th(‘y lind from 
tin* evideiit'e that the ]»laintil’l’ did not tlaii Xo. iL’ as claimed 
hy him, hut that he was at oi* near tin* (*ntrance to tin* 
waitinu' room (ni tin* west of the station, and aft(*r the 
front part of tin* first motoi* of Xo. ]'2 had t)ass(*d him, 
so that tin* motorman l*att(*rson conld not si*(* him. In* tln*n 
for the tirst time movv'd toward tin* rear of said motor foi* 
tin* piirtio.-^i* of hoardinn* the sann*, and whih* so att(*mptini;* 
to hoard tin* said train in* f(‘ll ami was injured as claimiMl, 
tin*n it is their duly, under tin* law. to n*tnrn a \(*rdict for 
the deft*ndant i*(*uardless of the rate ot’ s])ced at whi<*h said 
train was h(*ini; operated.' 

If von find tliosi* matters o|‘ fart as fact-- in this east* 
from tin* (‘vidt'iict*, then this |>i*ayer is only anotln*r way 
of sa}inii* in moi*«* technical and accin*att* lanirnau't* perhutjrf 
that in tiiat (*vi‘nt the jilaiiitilf wtuiM not hav(* evtahlisln*d 
his east*, and not havinir •‘stalfii'^ln*;! his cast* tin* verdict 
must hi* for tin* dt*ft*ntlant. 

'fin* plaintiff i*e-ts his ca.'-t* upon twt» proposit itms : First, 
ainoni; ot}n*r things, that he llai;*!;ttl it. lit* nndt*i*tt)t)k to 
havt* it a.t least sh)W dt>wn. 'fht*i*t* is stmn* testimony he- 
fon* von as to what the llau'ii'inn- that lit* savs he did on 
that occasion mt*ant, whelln*r it meant tt> stoj) or to slow* 
tlown. lit* cha!*ut*< that In* llayyctl it to slow down so that 
In* conld u'l't on it with a fair dt*«^*rt*(* t)f sar(*tv in ordei* to 

t * • 

i*t*a<‘h his t»wn wtirk ti*ain. (*xti*a Xo. Ilf 
1 th 'f!n‘re is another principle t»f hiw* which I think 1 
should statt* at this point, and it is this: 'fhat no 
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im'siiiii|ilmii of ncicliirciiM' ari.M'.s from llio mon. imM]..>iiiii- 
o ail accidciil. 1 |r> moro fad, for iiis!anct‘, tlial Mr M-^ 
I hcrson was injuro.l al Asiilmrn Sialioii on this ,.,-,.a.sion— 
sonoiisly injiircl—lost a liml. (m iliis occasion- -from the 
mere liapiiemnir <>f timt accident you <'an iiulnlyv no i.re¬ 
sumption that there was neirliocnce on tlie pari (if t|.,. ,..|i| 
road company hecanse ||„. law ivcoynixos. o-cnilcmen. timl 

lore may he accidents that are |mre accidents for which 
iioliody can he iield responsihle, or liable. So tlial from 
tile mere hajipenim; o| an jiccidcnl it would not do at all 
or you to pre.sume for a momeui that hecanse it happened 
theretore the defdidani was nc-lieont. |t ,|oes not foll„„. 

I here must he evidence lhal salisties yon tlial there was the 
kind ot ne,e|i-ence charevd hy the plaintiff ae-ainst the de- 
lendanl hdorc yon can rcinrn a vei'dict : and I read von in 

that eonriection on this . . . presumption of'ne.,|i. 

tii(‘(l(‘tVn(I;inl’s Pr;iv{‘r Xo :{• 

‘ 1 he ,inry are instructed, as a matter of law, that no 
presnm|)lion of ne.u-li.eviice on the part <if liic di i',.|idan; 
ari.ses from the mere fad of the li.ippcnine- of the aecideni 
to l]i(* plninlilT.' 

I{efore sayin,:.-.somdhine-. as I think I should to yon as to 
tlio i)()siti()ii tlijil tli(‘ (l<‘t‘fii(!:!!il tiikrs ill tins -i' \ 

nndcrslnnd if, I H.ink |M.r!iaps ! I,ml rl„,s..' w!*,, | 

liivo to say iv-anlinir plaintirf's caMi. ) r, uiuh-r flr^ 
law as I liavo </ivvu it tn ynn and wlial ivniaiim ft) -inai 
to you as a inalt.'i- <.l law ymi. f-.r ii.siai!.',*, slmiii.! 
14/ a vcfdict for tin. iilaiiitilT on tin. (|nc.stion ,,r 

lialnlily, that is 1<» say that yoii would tind Ilia! ili(‘ 
?.idroad (‘ompaiiy on tins tHM-a^'oii \v,,is :ii“.;!iodnt a< lio 
cliar.iros. 111 flio way lio cha i,, ii,;,, do.-la rat Ion. or doni- 
plaiiil, and that In* was not liinisoir unilly of any oontril)- 
nlory no,oliovn<*(‘, y/.n will ihon liavo csfaMisliod tin* 
liahdity of this dor(*ndaiil ('fniipaiUy to ivsuond in smin* 
ainonnl to tin* ]»laintiir for f!io rosnhs of tho inini-v iha.t 
Ifai/poiu'd l(» him; and in that ooiinoot ion. a.nd with r(‘-ard 
to yoni* (•(•nsidorations in this oaso, I ri'.nd yon an insh-nc- 
tion -iv/*!! at tin* inslanoo of flu* i)lainlirr--l‘laintirr's In¬ 
st tmicI ion Xo. '2 : 

“4 In* (’onrt instiaicls tin* jury that if lh(*y should find 
from tho (*vnl(*nc(* foi- tho i)laintirr, that in (*stimatin^- his 
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(laina,i;vs tlic jury slioiild take into cniisifli'ration his bodily 
j)aiii and pliysii'al and nnnilal sntYi‘rinir, and assess his 
dama,ir(‘s at such a snin as tln/y may think just and pro}>(*r 
hy way of (‘oinpimsatimi nnden* tin* cvidenci* in tin* casi*. not 
(‘X(*(‘(*dinii- th(‘ amount claimed in tin* declaration, hnt if tlie 
jury find fnnn the evid(‘nce that the plaintilV was liimself 
junilty of cont rihntory n(‘,iiliiii*nc(‘, tin* damai;(*s shall In* re¬ 
duced hy tin* jury in pi-o))ortion to tin* amount of ne^urmence 
attributed to the j)laintiff." 

Ilavini*’ to charu'e so oft(*n with n‘.uar<l to tin* doctrine of 
contlihntory neuliLicnce I may have* h*t slij) fi’om my month 
a f<*w monn‘nts since* that if von shonld lind that if tlu* 
plaintiff was irnilty of cont I'ibntory ne^liiiencr his case 
wonld fail. ( conrx*-- 

14S “Mr. Mackev: X«», sii-; von did fiot sav that. 

• « • 

“'The (\mrt: I did not say that. 'That i^ all i’i,i::ht, 
tln*n. I think I have* stat(*d accni‘ate*lv what the law is in 
that remard in view eh’ this le^uislation by (’(m.uress to which 
1 have called yoni* att(*ntion. 

“And in»w I want to say a few word.-- r(*u'ardinii’ tin* de- 
fen>e of this action by the railroael com])any. The* d(*fend- 
ant railroad company (h*nies that there was any n(*i 4 lii;onco 

at all bv it on that occasion. It savs that this whole* nn- 

« • 

fortnnate oe-cnj'nne-e* was dm* to the* plaintitT's own im- 
]*rnde*ne'e* and neeliu'cnce. of e'oiirse*. as to what oceairreel at 
en* about the* time tin* plaintiff nndertoe>k to ;.;e*t on this me)v- 
inir train w he*!i tinaliv it re*snme*d on the* main trae-k its 
e*ast warel jonrne*y. 

“As to what eu‘e*ni'i e*el tln*re* is, of e*e»nrse*, imu'h cem- 
llict e)f e*viele*nce*, ami it is feii* yem, e)f e*onrse, ,iie*ntlemen, 
fre)m it all te) weiiih and eh*te*rmine what is tin* fae*t about 
that ma11e*r, what are* the* facts about that evide*nce*. That 
is ye»iir re*s])emsibility ami yonr function: ami I am not iree- 
inic to sav anvthinir mvself about that e*vielene*e—vem aie* 
the exclusive jmlirt'S eef the eviele*nc(*, exclusive juelu:e*s eef 
the weight that ve)U shall iiive* te) the testimonv e)f the wit- 

nesses before ve)n. the cre*dibilitv that von shall see fit to 

^ • • 

accorel. Vein have* listeneel to the* te*stiHie)nv, ami it is fe)r 
yon, of e*e)nrse*, anel ye)n ale)ne, to eletermine what is the 
truth e)f the matter in the* face e)f the evielence that ceni- 
flicts in this case on the vital i)oiiits and particulars of it. 
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“F sav lli(‘ (K'H'iidant I'ailroad (UMii«‘s that it was 

and (‘laims that tin* wholo thiiii*’ occurred ))y 
140 tin* j)lai!it ill’s own lanlt and his own noi^li":on(*o; 

and in that (‘onnc'ction I want to r(‘ad von anotln'r 
instruction tliat I .iravt* at tin* instance* of tin* d(*t‘cndant. It 
is defendant’s Praver Xo. 4: 

“ ‘The jury arc* fniMln*!’ inst i*n(*t(*d that (*V(*n thoii,i*’h tln*y 
find from the evid(*nc(* that tin* train of tin* d(*f(*ndant was 
hein.!? operated at tin* tinn* at such a rate* of s])eed as to 
render the act of tin* ])laintiff in att(*niptinu‘ to hoard the 

same an extraordinary risk, vot if tln*v fni’thei- tind that 

• • • 

the plaintilT was awai'e* that tin* s])(*ed was (*xc(*ssiv(* and 
appreciat(*d tin* (*xt raoi’elinary danu(*r. o?* if tln*y tind that 
the danirc*!’ to tin* plaintilT in alt(*m])tini^ to Ix^-ird tin* sann* 
nn(h*r sn(*h cii’cnmstan(M*s was so obvious that an oi’dinarilv 
])rudent ])(*?‘son in his situation would have r(‘aliz(*d and a])- 
])reciated it, and that tin* plaintilT not wit hslandinu- at- 
tem])ted to hoard the said li'ain ainl was injured, tln*n tln*ir 
V(*rdict must lx* foi- tin* (h*f(*ndant.’ 

“'rin*!'!* are, I suppose*, ,ii-(*nth*nn*n. hazarels in n(*arly all 
occu])ations. Tln*ri* are* some* e>e*e‘npatieens that ai*e* mue*h 
more hazardous, as we* all kinew, than eethe*i*. Tln*re* are*, 
undouhtedly, hazarels e*e)nne*e*te*el with tin* e)pe*rations eef tin* 
needed public utilities that e*a?’rv passe*nL!:e‘rs anel fi-e*inht, 
wh(*ther thev are* e*l(*ctrie* inte*rurhan li*ains eer ste*am rail- 
roads—tln*re are* hazarels in that e)e*e*n])atieni, hazai’els 1 
m(*an that the e*mple)y(*e*s wine e*nte*i' npeni tin* se‘rvice*s of 
such ])uhlic utilities, siu*h as a e‘ai‘rie*i-, sue*h as this one*, 

necessarily assume*. 3’ln*v assume* the* usual, ino-mal haz- 

• • 

arels of that e*mpIoyme*nt, anel if tln'v are* injni’ed as a e'e)n- 
seepieiU'e ed* one* e>f sne*h hazai'els the* e'an‘ie*r is not 
loll liable*. 3’he* hazarels in sne*h a e-ase* as this freem 
which, if the* e*viele*nce* jnstit’n*s it, ne*ii:liu-e‘ne'e* may be* 
found, are the* unusual or e*xt raoi'elinary hazai’els that may 
on oc'casions present the*mse*lves. The*re* is e*vide*ne'e* in this 
case tendiTij; to she)w—anel I elee not re*nn‘mbe‘r that it was 
controverte*d at all—I will be* e*orre*e*te*d if I am in e*rre)i- 
about this—but there* is e*viele*ne*e te'inlini'' te) show that in 
the* pe*i'fo]'mane*e‘ of his elutie*s as a tlauTnan, this plaintilT 
and others similarly e*n,na,i*e*el, wei’e* e*X])(*e*te*el anel re*<|nireel 
te) ,t!:et n])on nn)vin”* trains, anel a ti'ain meevini;’ uneler such 
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circiiiiislthat ii(‘ttinu‘ nii il, it |H’iah'iitly and caii- 
tiously iindortakcn, rosnlts in injury it wonid not ho said 
tliat tin* d(‘i‘(*ndant wonid lu* rcsponsil)!!*. 

“Ot* (M»nrsi‘, the railroad company owes a duty t(» its cin- 
]>loviH*s, ow(‘s a duty not to I'Xposc thoin to hazards that ari* 
nnnsnal and extraordinaiw and not normally ineidimt to 
their employment hy sneh a carrier. 

“It is ehariicd here hy tin* plaintitV that the defendant 
faih‘d in that rei»ard, and the eharu’e is in I'tleet that in dis- 
rc'iifardinu; that aliened tlanninn* ot that train it went hy 
that station at an nnnsnal oi‘ excessive rat(‘ <d' spet‘d, that 
the plaintitV was nnahh* to appreciate and did inh ohs^'i've 
that it was noiiin at this nnnsnal and exc(‘ssiv(‘ ratt* of 
sp(‘(‘d, in etVect that In* i*(*lied njMni th(* motorman driving 
that train to ream’d tin* warning sinnal (d* tin* tlanman. If 
that took plac(‘—of c(nirs(* tln*i*»* is sharp coiillict of the evi¬ 
dence as to wln*tln*i' or ind this plaintitV (*ver Ilann:e»l that 
ti'ain at all on this occasion—if, howeV(*i-. In* did, if 
lol it was trin* that In* was not ahh* to realize* or a|>pi'eci- 
at(* tin* rat(* of sp(*(*d of that train as it pass(*<l tin* 
station then* and as In* mnlei’took to hoaid it, afid h(*cans(* 
of tin* rati* of speed at which it was rnnninu- his hold, if he 
s(*cnred a hold im the handle-hars of that car—In* was 
jerked, or thrown off thronirh no fanlt id* his own, no neirli- 
irnnee of his own, hnt hy i-i*ason of the tr’ain hei?ii^ nin at an 
excessive and nnnsnal rati* (d‘ s|M*ed, whii-h he chariLr(*s is 

the case in this dt*claration of his—it* v(»n from tin* (*vidence 

« 

tind that tin* d(*fendant company was unilty id* tin* iieiiTi- 
ireni'i* char.ir(*d, and yon shonhl pi'oeeeil to a c(»nsid(*ration. 
of the damaues which shoidd hi* awar(h*d. Ihit tin* defend¬ 
ant company says it did not run it at any nnnsnal rate of 
sp(*ed: and as to the rate (d* sp(*ed id* that train on that oc¬ 
casion passinu* Ashhnrn Station when McPherson (*xp(*cted 
to iret on airain yon have a very sharp conflict of evidence; 
and it is fin- yon to resolve and determine the truth of that 
evideiice as to the r’ate of speed. Von ha\’e also to de¬ 
termine t rom the evidence in this case whether this plain- 
titt was aware id an excessix’i* rate id speeil, it* the train 
w-as travelino- ;,n cxcessivi* nr nnnsnal rale id* spi'ed and 
whethei he himselt assnmed the risk id the extI’aordinarv 
OT, nnnsnal hazard ot attemptiniif to li’et on that ti’ain when 
traveliiiii- at an nnnsnal or excessive rate of speed. He has 
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told yon that—or there is evidence tendinii: to show on his 
hehait*, at any rate—that it was not running- at all at an nn- 
nsnal I’ate ot* sj)(H‘d; that it eonld not V(*ry well (hderiniiu* 
from his ))osition wln^tlnn* he was rnnninu: at a 
15l2 i^r(*ater or h‘ss rat(‘ of s|)(‘ed and he atteni|>t(‘d to ,iLC(‘t 
on the train with th(‘ resnlt that has hapiamed hen*. 

“I think, ,i»enth*nu‘n, I have* ,uiv(‘n yon as tK‘sl I can what, 
as I understand it, tin* issue's of fact that are lu're* for yonr 
deteiTiiination l)(‘tw(‘(*n these* pa]*tii*s. '^rin'i’c* I’eniain one* or 
two ])ray(‘rs to dispose* of ye*t. 

“Of eoni’se* all, ne*e*e*ssarily, have* a syin|)athy fe)i- Mr. 
Me'Pherson in the* le)ss e>f his le*,if, the* snffe*rinn’ that he* eMi- 
elnreel. We* we)nlel ne)t he* ve*ry hninan if we* eliel ned—a 
yonni*’man e)n the thre*shhe)ld e>f his manhe)oel, hanelie*appe*el 
hy the* h>ss e)f a h*u\ It is a s(*rie)ns matte*r, e)f e*emrse*. Of 
e*e)nrse we* symj)attii/.e* with him; hnt emr sympathy must ned 
he* pe*rmitte*el fen* a me»me*nl le> affe*e*t e)nr jnel,i*ine*nt. 

“It is .jneli»ine*nt that is e*xpe*e*te*el fre)m ye)n; it is jneli^- 
ment, ee)hl, impartial jnelunie'nt e*xpe*(‘te*el freem ye>n as the* 
jnd,U’e*s of the* facts; cedel impai’tial jnelL;-me*Mt f?'e)m me* in 
nnelertakinu' te) state* tee yeni what the* taw applie-ahh* te) 
this e'ase* is, anel ne*ne*rally te» pre*siele* anel elire'ct its pi*e*- 

senitation te) ve)n i*e‘nth*me*n. 

• ♦ ' 

“Whateve*!* onr sympathy may he*, onr pity may he*, it has 
ne) plae*e* whatse)e*ve*r in the* el(*te‘rminatie)n of the* me*rits of 
this e*ase anel e)f this edairn. 

“Of ce)nrse, it is e*epially true* that ne) bias in faveer of the* 
plaintiff, anel no })i*e*Jnelie'e* auairrst the* ele*fe*nelant must e*nte*r 
into onr e*onsiele*i*atie)n loj- a mome*nt in the* el(*te*rminatie)n 
e)f the* twe) e)r thre*e* impeertant epie'stieeiis e)?- issne*s that ai’e* 

snhmitte*el te) von feer ve)nr ele*te*rminatie)n. 

• • 

155 “I have ii:i-ante*el, ire*ntle*m(*n, twe) pi-aye*is at the* in¬ 
stance of the* eh*fenelant with re*lation te) that snhje*e*t, 
eh*fe‘nelant's pi-aye*i\s Xo. 7 anel Xe). S: 

“ ‘The* jury ai’e* inst i-ncte*el as matte*r e)f law that the* de*- 
fe*nelant is a ])nhlie* se*rvie'e* e*e)i*pe)ration she)nhl not intlne*ne*e 
the*m fe)r oi* airainst saiel ele*fe*ndant in we*iu:hini; the* e*vide‘nco 
uive‘ii he*iH*in anel ai'riviiii^- at the*ir ve*relie*t. In e)the*r we)rels 
the* ]’i.ij:hts of the elefenelants he*re*in are* in no wise* elilTe*re*nt 
from those of an indivielnal ele*fe*neiant, anel the* jnre)rs we)nlel 
he* violatinu: their e)aths as officers of this court ane] jnror.s 
in this case if the*y permit the fact that the* elefenelaid is a 
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])iiblic service* corporation to infliHMict* them in their e(Hi- 
si<leration of this ease for or airainst said defendant/ 

“It s(‘eins a little stran,i;(‘ that in a court of law it is ever 
necessary, or consi(h‘red necessary, that that ])rinciple of 
law shonhl ])e recalh*d to a jury: hut, of course*, it is the 
law. Th(‘r(‘ was a time*, no douht, p(‘rhaps tiiat time* has 
not alto<i:eth(*r passed away, that lK*caus(* it happens that 
a defendant is a public s(*rvic(* corporation rend(*rini^ a pub¬ 
lic s(‘rvice, as its name* impli(*s, that we should feel a pr(*ju- 
elice towards it. Of course*, that is ne)t the law. The*y are* 
e*ntitle*el te) pr(*e*isely the* same* rit^hts in the* trial e)f case*s 
e»f this kinel as theuiuh the* eh*fe*nelant we*re* Jeihn Smith, in- 
steael e)f the* Washinutou anel ()lel Deuniniem Hailre)ael Oeun- 
pany. 

“ ne*fe*nelant’s Prave*!* Xe). S is as fe>lle)ws: 

“ ‘The* jury are* i?istructe*el as a matte*r eO' law that 
ir)4 the* e*harae*t(*r e)f the* injurie*s sustaine*el by the* plain¬ 
tiff shonhl ne)t influe*ne‘e* the‘m in lhe*ir e*e»nsiele*ratieui 
e>f the* testimemy em the* ejue*sliems e)f ne*irliire*ne*e* anel e*emtribu- 
teei’V ne*i:lii;e*ue‘e*: that the‘V are* te) vie*w the* te‘Stime)nv anel 
we*i,irh the* same* in a calm, elisfeassiemate* manne*r, fre*e* freem 
sympathy eer pre*juelle*e* anel re*neh*r the*ir ve*relie*t Uj)e)n all e*f 
the* e*vleh*nce* he*re*in.' 

“Anel linally one* furthe*!- j)raye*r alse) i;rante*el at the* in- 
stane-e* eef the* elofonelant, l)e*fe*nelant's Pi'aye*r Xe). 6, whie*h 
has te) eh) with the* te‘stime)ny that ye)U have* ])e*e*n liste*nini; 
to: 

“ ‘^riie* jury are* insl rue*te*el that in we*iu:hin,ir the* te*stime)ny 
th(*y shoulel e*spe*e‘ially le)e)k te) the* inte*re*st whie*h the* re*spe'e‘- 
tive* witne*sse*s have* in the* suit ainl its re-sult. AVhe*re* the* 
witness has a elir(*e*t |)e*rse)nal inte*re*st in the* re*sult e)f a 
suit, the* te*Tnptatie)n is stre)n,ir te) (•e)le)r, pe*rve*rt e)r withhe)ld 
the facts.’ 

“Anel, of eM)urse*, in ye)ur we*iirhinir e)f the* te*stinie)ny in 
the* pcrfe)]-mane*e* of ye)ur ve*rv impe)rtant eluty ye)u will take* 
inte) consiele*ratie)n that peessibh* inte*rcst e)f witne*sse*s te) 
e*e)lor th(*ir te*stime)ny, the*ir inte*i*e*st in the* e)ute*e)me* e)f the* 
e*ase* e)ne* way e)r ane)the*r; anel that is the* rule* e)f law. 

X'ow, I am .H’oinu: te) irive* e*e)unse*l an e)ppe)rtunity te) r(*se‘rvo 
furth(*r cxe'e*ptie)ns if the*y have* any. 
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“Ml’. Lanihcrt: M (‘ liavc' no (*X(*(*|)1 ions to (‘Xc('j)t 

to reitorato onr stand as to the nonai)])li(*a])iIi1y of tlio oin- 
ploycrs' lialnlily act and save* (nir point in conmH'tion tlno’t*- 
witli. 

“Tli(‘ Coiii’t: Ilav(‘ yon anytlniiir: yon wish to sav 

17)7) Mr. Mack(‘v.^ 

^fr. ^Ia(*k(‘y: I wonld ask yoni’ Ilonoi* to ni\’(‘ tliis 
instruction, that an cniploy(‘c on a work train is (‘n.i:ai;(‘d 
in interstate coinniei’ce. 

“The ronrt: Th(‘ train ils(‘If was. I do not tliink it is 
nec(‘ssary to say any inon^ on that. Take tin* cas(‘, oinith'- 
in(‘n.“ 

I li(‘r(‘np(ni the jury I’ctii’cd to consider its \'ei‘<lict and 
sid)se(pient]y th(‘ jury rcixn’ted to tin* ('onrt and proc(‘edinus 
W(‘rc had as s(‘t forth in tin* cei’titicat(‘ (d* the Court and 
aftidavits of tin* attorn(‘ys for th(‘ plaintiff and the defcnid- 
ant filed Inn’iMii; and the jury th(‘r(*aft(‘r a.irain retir(‘d and 
later retnrn(‘d its verdict in favor of the plaintiff foi* $7.7)00. 

The forefroinir exceptions wco’c* each /niy noted and al- 
1 o\\(m 1 })y tin* ( onrt at tin* trial hereot and heforc* th(* inr\’ 
r(‘tir(‘d to ('onsider ot thenr \’(*rdict ; and Ix'cansc* the matter’s 
and thin.irs herein set forth constitnti* tin* snhstance* of all 

11. iiinl ])!• oce(‘din,Lrs in this case pi‘op(*i’ to 
h(‘ consid(‘r(‘d in conn(‘ction with tin* exceptions r(‘S(*i’ved 
as afor(‘said, th(‘ (hd’iMidant, desirini^ to ha\ (‘ th(‘ sann^ inad(‘ 
a part of the record herein, in ordio’ that this cans(‘ may lx* 
r<*view(*d on append, a(‘co?-dinirly ;jsks the Court to siu’ii and 
seal this, its hill of exceptions, and mak(‘ tin* same a pai’t of 
the r(‘cord of the (*anse afor(‘s;dd, which is accoi’dinirlv done 
mine pi-o time this ‘JSth day of Octolxo’, 1!)‘J7. 

l>y the Court : 

F. L. SIDDOXS, 

Assncidtr ,Jnslicf. 


17)f; 


LrNsi'oin) h]xim5iT 1. 
‘ ‘ Uiinarks. 


‘\\ (* pulled down to station and nnloadcMl onr pass(*nii;ei’s 
and loaded all pass(‘nii(*rs i:’oinLC (*ast and ha('ke(l hack and 
.it'ot in siding- in W(‘st mid and when W(* caim* hy tln^ station 
])rol)ahly ;> oi* f) mih*s pi*i’ hour he started to hoard train 
and missed the hand holt and f(*ll under car. 

(^^i^nied) T. M. HASCCF, 

Conductor. 
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“Wc tii(* iui(li‘rsi.Lriic<l, liiiVi* iTjid the t‘(>ri‘ir()iii,ir rcpiuM, 
know tin* ('ontonls llu*i’(‘ot‘, niul sjinn* is inn* so t'ar as wi' 
liav(‘ knowl(Mli^(‘ ol* 11 h‘ taels: 

(Si-ned) M. F. FATTFK*S()X. 

ALFX T. LUXSFOKI). 

T. M. P>AS('rF.” 

loT “ Wasliiimton and Old Dominion Railway, Oflico of 


“Statement of 'T. M. l>aseu(‘ Relative to Injiiiy to Ai'tlmr 
M(dMi(‘rson at Aslihiirn, Va., Se|)temlM‘r IStli, ItUO. 

“AhdMierson hoal'iled my ti'ain at Relmont Dark, on aOove 
date. II(‘ i-ode with me to Aslihnrn. We imd at Asli- 
Imrn: not lM*inu‘ in siulit wIumi we reaeh(*d Aslihnrn, we 

|)nlh‘d down to tin* station, did (Hir work tli(*i*e, then jnilled 
hack to west frcst (Mid of switch and palled in. .M(dMierson 
.i^ot olV onr ti’ain while down at Ashhnrn station, and did 
not < 4 (‘t hack on wImmi W(‘ palled hack np to take switch 
ITiS for ^f). I did not know wIkm’c he was ^ointr to, hat 
I kn«‘W hi* was a railroad man, and that In* was a 
tla.i'nian on tln‘ work train. At'liM’ pass(‘(.l ns we palled 
oat for Wash i nut on, not stoppinirat the statical at Aslihnrn, 
having’ already tinish(‘d onr work IIkmc*. As wc* wcm’i* pass¬ 
ing: till* statical 1 saw ycaiiiLi' MtddicM’son stc‘j) cait from to¬ 
wards th(‘ statical and kind of s«jnarc‘ himscdf hy th(‘ side 
of the train lik(‘ he was iroinu to catch it. 1 was standing’ 
in the* hai^uaire car doca’, nc‘ar the motorman. 1 looked hack 
to S(‘(‘ if h(‘ did <;et cai. He made* a irrah to i^et cai and missc*cl 
liis aim and f(‘ll niicha’ tlu' ti’ain. 1 said: ‘Fat, (who was 
the motoi’inan) for (lod's sake* stop, yon have* run over a 
hov.’ At that lhitt(M’scai slammc*cl his air into cMncM’ircaic’V 
and sto])])(*cl alnK»st instantly, d'he train was not makiiiir 
over four or five mil(‘s ])er hour. We irot ont and fcaind 
that McdMicM’soii had uot his foot cut off. We scait him to 
Leeshnrir Hospital. McFlK‘r>cai was not workin.Li: on my 
train and had no hnsiness off tht‘ train at Ashhnrn, so far 
as I know. I h*arnc‘cl aftc*r he irot hurt that lu* had h(‘en 
statioiu'd iKMir H(‘lmont Faik to do tlai^ duty and he liacl 
taken mv train to ovcM’takc* his train, which was at StcM’liiiir. 
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He assumed the risk of Ids net in eateliiiiji: our train wliile 
in motion, and he i^ot olT ot* it ot* his own aeeord. 

“(livtni nndm* my liand this Sc'plinnher ‘JOlh, 1919. 


(Siirned) 


T. M. 


159 [Hndorsed:! Law. Xo. (loHOl. Artlinr W. Mc- 
I^herson vs. Wasliinuton Old Dominion Railroad 
('ompany. Bill ot* exe(‘])tions on hehalt* ot* det*endant. Sub¬ 
mitted Jniu* d, 19:27.-, dnstie(‘. Wilton J. Lam¬ 

bert, AttoriU‘y and Oonns(*llor at Law, Mnnsey lUiildinu;, 
Washiiiiiton, i). 0. 


Lndorsed on eovt‘r: I)islri(*t ot* Oolumhia Supreme (k)urt. 
Xo. 4(5.')!). Washini»ton and Old Dominion Railway (k)m- 
pany, a eoi’poi’ation, apjxdlant, vs. Arthur W. HePherson. 
Ooni't ot* App(‘als, Disti’ict (d* Oolnmhia. Fih‘d Oet. 29, 
1927. Ilenrv W. IIodu(‘s, eleik. 


(So.-U) 



Return to Writ of Certiorari 


Court of Appeals of the District of Columbia 

JANUARY TERM, 1928. 

No. 4659. 


WASIIIX(JT()X AXI) OLD DOMIXIOX RAILWAY 
(H)MPAXV, A (H)KMN)HAT1()X, API^LI.LAXT, 

-J* o 

c o. 


AKTIILK W. Mt'lMlLHSOX, 
11. MrlMILHSOX, lllS 
FKMLXD. 


AX IXKAXT, BY AKTIILK 
FATIILK AXI) XLXT 


ArrKAL FROM THE SFI'HHME COFUT OF THE DISTRICT OF 


COF.FMIUA. 


FILED FKDKl \KV 27 , 1 J) 28 . 


lu'lunt to Wi'tf of Corf iorari. 

Xo. Idol). 

Monioraiffhnn on Decision of Motion for X('H' Trial. 

Fihnl ()(*t. 27, 1922. 

Ill the Su])n*iiH‘ Loiirt of tli(‘ District of Loliinibia, Uoldiiig* 

Lircnit Lourt. 

At Law. 

Xo. doSGl. 

.\r:iTiri{ W. .McFrifsox, nn Infant, 

vs. 

W\smN(;i(>.\ A’ Oi.o Dominion Kailwav Lomcanv. 

I liav(‘ i^ivini ])articiilai* attcnition to tin* jaiint made by 
tin* ))laintiff, that the n(‘W evid(*nce is in(*r(‘ly cnmnlative. 
All new (‘videiici* is cnmnlative in the sense that it is ad- 
di'essed to oin* of the main issiu‘s in the case. If it were 
not it would not he likely to pi’odiice a different result in 
a new trial. Here the main point to which the new evi- 
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(loiico n*lat(‘s is tlie (luestion \vlu*llu*r the plaintiff l)y flai^- 
tin* train uav(‘ tin* inolorinan iioticn 1<> st(>j> oi* slow 
down. It is triu‘ that tho (‘vidoiua* in hchalf of tin* (UdVnd- 
ant at tin* fornn*!’ trial tonded to show that In* did not. It 
is also triH* that it tondod to show that ho did not ooino out 

fi'om hchind the hav window until tho train was alroadv 

• * 

passim;' tho station. In this sonsi*. and to this oxti*nt, tho 
iu*w ovitloiK'i* is cuninlativi* h(‘oanso it tonds to show tin* 
sann* things. Ihit tin* now ovid(*noo do(*s introdnoo a n(*w 
f(*atiir(* or fa<*t, viz, that tin* plaintitf was onirai^od in oon- 
vorsation with two of thoso witin*ss(*s, tin* yoiini^ ladi(*s, 
from tin* tinn* In* oann* upon tin* ])latforin until tho train 
oaino hack and was nioviiii** out and |>ast tho station, so that 
In* could not havt* Ila,i;',u't*d tin* train; that In* rnsln‘<l out 
and cauu'ht tin* ti'ain as it pass(‘d, calliiii;' hack to them as 
In* was doin;;* s<». 'Fliis, I think, is (*vid(*nci* “of a now kind 
and t(» a n(*w point," althon.i;h to tin* sanu* .u'(*iu*ral point 
of not thm'U'im;' tin* train. Tin* aflidavits an* verv ch*ar and 
pi'(*cis(*. and if tin* witin*ss(*s aia* of fair aj)poarancc*, would 
]>rohahIy ])r<Mluc(* a ditT(*ront i'(*snlt. Thc*i'o arc* indications 
in tin* r(*<*ord of tin* former ti'ial that tln*sc* ladic*s won* 
known hy the* ]»laintit’f to have hc*on jci'ocnt or at h‘a>t that 
in* knew they claim(*d to have* h(*(*n pr(*scnt, while* ajcpai'- 
(‘iitly tin* dc*fcndant had no knowh*di;‘c* oi* information that 
they were*. (’onsiele*i'im»‘ the* importane'c of the* e*ase* I 
should not fee*l jnstitie*d in the*.^!* e*ii*e*nmstane'e*s in ele‘nyiny’ 
the* motion. 

Motion for ne‘W trial .i;:rantod. 

WMXOKLL \\ STAFF!)KM), 




f>(>(/{(’f Kntrivs. 


.\»t ion. 




Arthur W. .McPher¬ 
son, an infant, hy 
Arthur II. Me*- 
Phorson, his fa- 
ihoi* and n o t Damau:e*s 
friend, $25,000.00 

vs. 

AVashiiiixton and Old 

Pominion Paihvav 

* 

Company, a corpo¬ 
ration. 


Justice. 


I'l.'iiiit in's :Htorno.\ >. 

AValtor T. ()live‘r 
Crandal Maekov 


De'ftMKlaiits' jilloniry. 

AV. J. Lambert 




Pa to. 

:n 


“ Apr. 4. 


“ T). 


tor plaintilT for $1(),(H)().00 (M. 712 

]). IJLM- 

Motion tOr in‘\v trir.l, Xoliin* cV: ark. sorvire 
(M. 7*2 p. 194). 

Xow trial u-raiil(‘(l as of (trt. 27 22. 


Siipr(MiK‘Court of th(‘ District of Columbia. 

Cnitki> St.vtks of Amkkicw, 

I)isfrl<-f of ('(thnnhia, ss: 

1, Frank f]. Cnnninubani, (Mcrk of tin* Snitrtnnr Court of 
tli(‘ District of Columbia, do lim’cbv certify in ob(‘dieuc(* to 
tlu‘ Writ of C(‘rtiorari lu‘r(‘to attacb(*d and returiUMl luu’c- 
witli, that tli(‘ fori\ii'oiu.i*' art* true and corr(*ct copit‘s of tin* 
Docket k]utri(*s and Memortmdiim of D(‘cisiou of Motion for 
X(*\v Trial, omitt(*d from tin* r(‘cord li(‘r(‘tofor(‘ trausmitt(‘d 
to tin* Court of Appt‘als of the District of (^)lumbia, in 
cause (‘utitl(‘d .\rttiur W. McDli(*rsou, an infant, by Arthur 
11. McFhersoii, bis fatlu*!* and ue.xt frit'ud. Plaintiff, vs. 
Washiunlou and Old Dominion liaihvay Company, a (Cor¬ 
poration, Dt*fendant, I..a\v Xo. (ibSbl. 

In testimony whereof, 1 li(‘ri‘nnto snbscribi* mv naim* and 
afli.x tin* seal of said (Court, at tin* (city of Washin<;’ton, in 
said Distl'ict, this 27tli dav of Febrnai’y, 192S. 

[Seal Snpr(*me (Court of tin* District of (Columbia. 1 

FKAXK F. (CCXXIXCIIAM, 

Clerk. 

Filed Feb. ‘Jo, 1!)2S. Frank F. (Ciinnin.i;*liam, (clerk. 

'rilK CNirKI) SlATKS OF A.MKIIIC.X, SS .* 

'riie Pr(*sident of the rnitt*d States of AnK*rica to tin* llon- 
oi'abb* Justices of the Snpi’(‘me (CouiM of tin* District of 
(Columbia, (ireetin^: 

Whei*(*as in a certain suit in said Siipreim* (Courl betw(*en 
Arthur W. MclMierson, an infant, by Arthni* 11. McPh(‘r- 
son, his father and ne.xt fri(*nd, Phdntiff, and Washington 
and Old Dominion Kbiilway (Com])any, a (Corpoi’ation, de¬ 
fendant, Law Xo. (JbSfJl, which suit was removed to the 
(Court of A}>})eals of the District of (Columbia by virtue of 
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an appeal, a.ur(M‘ably to the act nf Cono-ross in sneh ease 
ina<l(‘ and ]>r()vi(led, a diminution of tin* record and pi’o- 
eeedinns of said cause has luuni sn*:o(.st(‘d, to wit : 

1. 'riu* docket (Miti’ies showiiiL': vi‘rdict foi- plaintiff foi* 
t(‘n thousand dollai’s o]i Marcli lU, 11)2*2; 

2. Tile dock(‘t eiiti’y showing’ motion for new trial, April 
4, 1!)*22; 

.‘h The docket entry showing- new trial Decemlxn* o, 11)22; 

4. Opinion of .Jnstic(‘ Stafford u’l’antini*’ n(‘W trial tiled 
()ctoh(*r 27, 11)*22. 

Von, tlu‘r(‘fore, ar(‘ lunudiy cominandiMl that, sinirchini;’ 
th(‘ i*(‘cord and proc(‘(*din,us in said cause*, yon c(‘rtify what 
omissions, to the* (‘xt(‘nt above* e‘nnmerate‘el, yeni shall find 
te) the* saiel Oe>nrt e)f A|)pe*als, se» that ye)n have* tin* same*, 
te)ne*the*r with this writ, lK*fen‘e* the* saiel Oemrt e>f AI ipewds 
feirthwith. 

\Vitne*ss the* Iloneo’able* (ie*e)i\L*e* fh Martin, (1iie*f Jnstie*e* 
e)f the* saiel Oemrt eif Appe*als, the* ‘Jbth elay e)f Fe*briiarv, in 
the vear eif enir Leirel eine* thonsanel nine hiinelre*el anel 
t went v-e*ii;ht. 

|Se*al Ooni't ed‘ Ap|)e*als, I)istine*t eef Oe>lnmbia.l 

IIFXHV W. IIOiXiKS, 

('Icric of the Court of Appeals 

(A the District of Col a nthia. 

I Kneh»rseel: I bbStil. Oeinrt eif Ajipeals eif the District 
eif (V)lnmbia, Xei. 4(57)1). dan. Term, 11)2S. Wasliiniitein anel 
()lel Demiinie)!! Kailway Oe)., Ap])ellant, vs. Arthur W. Me*- 
Khe*rse)n, an infant, 6cc. Writ e)f e*e*rtiorari. File*el Fe*b. 27), 
11)2S. Frank F. Fnnnini^ham, Olerk. 


I Fnele)rse*el:J Xe). 4(57)1). Xe). (57)8(51. At law. Arthur W. 
AlcPherse)!!, an infant, by Ai’tlmr II. Me*IMierse)n, his fatln*r 
anel next friend. Plaintiff, vs. Washinn'te)!! anel ()hl Domin¬ 
ion Kailway Oennjiany, a (’orpeiratie)!!, Defenelant. Ketnrn 
to writ of e*ertie>rari. Oeinrt e)f A|)pe*als, District eif ('olnm- 
bia. File*el Feb. 27, 11)28. Ile*nrv W. lle)el^es, Olerk. 
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Return to Writ of Certiorari 


Court of Appeals of the District of Columbia 

JANUARY TERM, 1928. 

No. 4659. 


W.\SIIIN(iT(»X .\XI) OlJ) DO.MIXIOX KAILW.W 
('O.MI’AXV, A COKM'ORATIOX. AI’I’KLLAXT, 

VS. 

AirniTK W. .M(’1M1KK\S()X, AX IXFAXT, BY AHTIirH 
II. MclMlKKSOX, Ills FATIIHK AXI) XKXT 
FKMFXI). 


Al’l'KAL FROM THE SUPREME COURT OF THE DISTRICT OF 

('OF.UMRIA. 


FlI.EI) FKHKl AKY I*;, um. 


Iichnit h) IF/-// of Ccrfiorari. 

Xo. 4(;r)i). 

M<’oior(nt(h(in on Decision of Motion for Sen' 'I'rial. 

Filfd Oct. ‘J7, 11)22. 

Ill the Sii])r(‘nu‘ (Niiii’t ol* th(‘ District of (Viluniliia, lloUliiiii: 

Oirciiit Oourt. 

At Law. 

X"o. firiSf)!. 

Airnira W. .McFkiisox, an Infant, 

vs. 

W.vsn iNoI'oN i'c Old Dominion 1\V\if.wav Oomf’anv. 

1 have ^ivini ])articnlar attcnition to tlii* point made hy 
the plaintiff, that tin* new evidtnice is mei*(‘ly cninnlativ(‘. 
All new (‘videnc(‘ is ciininlative in the sense that it is ad¬ 
dressed to oFn‘ of th(‘ main issues in the case. If it were 
not it would not lie likely to pi’oduce a diffei‘ent result in 
a new trial. Here the main point to which the new evi- 
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doiK'o rt*lat(‘s is tlic (iiiostioii whollier the plaintilT by tlag- 
tin* train .iiav(‘ tli(‘ nintornian notice to sto)) or slow 
down. It is true that tlic evidence in hehalt* of the detend- 
ant at the t'oriner trial tend(‘d to show that he did not. It 
is also true that it ten(U‘d to show that he did not come ont 
from heliind the bav window until the train was alreadv 
j»assini;' tin* station, in this s(*ns(*, and to this extent, tin* 
new (‘videiicc* is ciimnlativi* because it tends to show th(‘ 
same thiuiis. Ihit the new evi(h‘nce do(*s introduce a in‘W 
feature oi* fact, viz, that the ])laintiff was enu:ai::ed in cou- 
V(‘rsation with two of th(*si‘ wituess(*s, tin* youuii: ladies, 
fi’om tin* tiun* In* came upon tin* platfoiaii until tin* train 
cann* back and was moving* out and past the station, so that 
in* could not have tla,nn(*d tin* train; that he rusln‘d out 
and eauiiht tin* train as it pass(*d, callinu' back t<» tln‘m as 
In* was doini*' so. This, I think, is evid(*nce “of a new kind 
and to a in*w point," although to tin* saun* i 4 (*in*ral ])oint 
of not tlauuiiiii’ tin* ti*ain. Tin* alhdavits ai'(* V(*i’v clear and 
pi‘i*cis(*. and if tin* witness(*s an* of fair appi'aranci*, W(»uld 
]»robably product* a dil'fi'reut r(‘sult. Tln‘r(* an* iudications 
in tin* recoi'd of the fornu*!’ trial that tln*S(‘ ladies W(*i'(* 
known by tht* plaintiff to have* lM*(*n pr(*>ent <»r at h*ast that 
he kin‘w tln*y claiun*d to havi* be(*n pi(*sent, whih* a|>pa»’- 
entlv tin* (h*f(*ndant had no knowh*«li;t* oi* information that 
tln'V wei't*. ('onsiderinn' tin* importanci* of tin* cast* 1 
should intt f(*(*l Justiti(‘d in thest* cij-cumstaiices in <h*nyinL;- 
tin* motion. 

Motion for new trial .‘‘•ranted. 

WKXDIOLL 1\ S'l'AFFOKI), 

Justice. 

hoi ki t Eutrics. 


(ioSbl 


I’m l irs. 

Arthur AV. McPher¬ 
son, an infant, by 
Arthiii’ n. AIc- 
Phersou, his fa¬ 
ther and next 
friend, 

vs. 

AAh\shin.u:ton and Old 
dominion Pailwav 
Company, a corpo¬ 
ration. 


iuii. 


I’Ijlillt ill 's ;it I oi iir\ S. 

AValter T. ()liv(*r 
Crandal Mack(‘v 


Oama.i^i's 

$2r),000.(H) 


DefciKlmits' ain»nu*y. 

AA^. J. Lambert 


o 


r>ate. rroi»'t'(liii;:s. 

Moll. .‘M. Vonlirt toi’ phiiiitilT for $1(),(M)().()0 (M. 72 

]). 1 !) 2 ). 

“ Apr. 4. Motion for uvw Irinl, Xotioi* cV: aok. sto’vioo 

(M. 72 p. 194). 

“ I)('(*. 7). Xow trial ,nrant(*(l as (»t‘ ()(*t. 27 22. 

Sn|»r(Mno Court ot‘ tin* District of Coluniliia. 

l\\iTi:i> Staiks or Amkijk’a, 

District of Dot(nutfia, ss: 

I, Frank F. Cnnninnliain, (’hok (4‘ tlio Siijii'cnu* Court of 
lli(* l)isti'i(*t of Colninhia, do li(‘i*(‘l>v ccndifv in ol)odi(‘nc(‘ to 
tin* Writ of C(‘rtiorari lu*r(‘to attai'liod and r(‘tnrn(‘d lion*- 
witli, that tin* f(M‘i*_ii'oini*’ arc* trin* and oorr(*ot oopi(*s of tin* 
l)ock(*t Fntri(*s and M(*inorandnni (d* I)(*oision of Motion for 
X(*\v 4h‘ial, omitted from tin* r(*ooi-d ln*r(*tofor(* t raiismitt(*d 
to tin* (’onrt of App(*als of tin* District of ('olnml)ia, in 
cause* i*ntitl(*d Arthur W. M(dMn*i‘son, an infant, hy Arthur 
11. MclMn*rson, his father and next fi‘i(*nd, Dhnntiff, vs. 
Washington and ()ld Dominion l\ail\vay Company, a Cor¬ 
poration, D(*f(*ndant, Law Xo. (JoStil. 

in t(*stimonv wln*rt*of, 1 ln*i‘(‘nnto siihscrihc* mv nann* and 
affix the s(*al of said Court, at tin* City of Washini;ton, in 
said District, this 27th dav (d‘ F(*l)rnarv, 1!)2S. 

[Seal Snpn*nu* (’onrt of tin* Disti'ict of Colninhia.] 

FKAXK F. (A^XXIXCllAM, 

(,7c/A*. 

Filed F(*h. 27), 192S. Frank F. (hinnin.iiham, Ch*rk. 

'fiiK Cxiri-.n Si'Airs or A.mkimca, s.s: 

4'ln* Fr(*sid(*nt of tin* Fnited Stat(*s of Ann*riea to tin* llon- 
orahh* dust ices of the Snpr(*me Court of tin* District of 
('olnmhia, (ir(*(*tin^: 

Wher(*as in a certain suit in said Snpr(*nn‘ ('onrt h(*tw(*en 
Arthur W. McPherson, an infant, hy Arthur II. MclMier- 
son, his father and next friend, Idaintiff, and Washington 
and ()ld Dominion Railway Com])any, a Corporation, dc*- 
f(*ndant, Law Xo. ()7)(S()1, which suit was rcmovc*d to the 
Court of A])peals of the District of Columhia hy virtue of 
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an a|)|K*aI, a^ireeably to the aet of Conijress in sueli ease 
nnule and providc'd, a diniinutioii of the record and pro- 
ce(*din.L*s of said eanst* has l)een sn<»ii'estt‘d, to wit : 

1. 4'li(‘ docket entries showiiii!: verdict for i»laintilT for 
ten thousand dollai’s on Mai’ch ol, 

2. 4’he d(»cket enti\v showinn’ inolion for ni*\v trial, April 
4, 

d. The docket (‘iitry showiiii*- !H‘W trial Deceniher b, 11)22; 

4. Ojiinion of Justice* Stafford urantin.u- new trial fill'd 
October 27, 11)22. 

Von, theri'foi*!', ar(‘ hereby connnanded that, M'archinLC 
till* record and procei'din.us in said cause, you certify what 
omissions, to the extent above enumerated, you shall find 
to the said Court of Appeals, so that you have the same, 
to.i*eth(‘r with this writ, bi'fore the said Court of Appeals 
forthwith. 

Witness the Honorable (i(‘nrL*e fh .Martin, (Miief .lustice 
(d* the said Court of Appi'als, the 2r)th day of Kebruai'y, in 
the vear of our Lord one thousand nine hundi'i'd and 

t went v-eii*ht. 

• * ^ 

|S(‘al Court of .\pp(*als. District of Columbia.] 

IILXHV W. HOlMiKS, 

('Icr/c nf the ('(turf of Appeals 

of the Distrlet of Cotmntna. 

[Kndorsed:] (i.bSfil. Court of Appi'als of the District 
of Columbia, Xo. 4()r)l). .Ian. Tei-m, 11)2S. Washini*ton and 
Old Dominion JLiilway Co., Appellant, vs. Arthur W. Mc- 
Dhei-son, an infant, eVic. Writ of certiorari. Filed Feb. 2.*), 
11)2S. Frank F. Cunniiiirhani, (Merk. 


|Fndorsed:| Xo. 4().')1). Xo. (i.bSfil. At law. Arthur W. 
AlcPherson, an infant, by Arthur 11. McPherson, his father 
and next friend. Plaintiff, vs. Washiiiiiton and Old Domin¬ 
ion Kailway ComjKiny, a Corporation, Defendant. Keturn 
to writ of certiorari. Court of Appeals, District of Colum¬ 
bia. Filed Feb. 27, 11)2S. Henry W. 1 lodges. Clerk. 
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Washington and Old Dominion Railway Company, 

a corporation. 

Appellant, 

vs. 

Arthur W. McPherson. 


Wilton J. Lambert, 
Rudolph H. Yeatman, 
George D. Horning, Jr., 
Attorneys for Appdlcmt. 
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IN THE 


CHourt 0f Appf alfi, Sfetrirt of ©olumhia 

Ot’ToiiKK Tkhm, 1927. 


No. 4659. 


Washington and Old Dominion Railway Company, 

a corporation, 

A ppellavf, 

vs. 

Arthvu W. McPherson. 


This is an appeal })errec*tecl by tlie Washington and 
Old Dominion Railway Company, defendant below 
(bereinafter referred to as “defendant”), from a 
judgment of the Supreme Court of the District of Co¬ 
lumbia, in favor of Arthur W. McPherson, plaintiff 
below (hereinafter referred to as “plaintiff”), for 
$7,500 damages for iiersonal injuries. (R. ]). 17) 


STATEMENT. 


The iilaintiff* tiled a declaration charging defendant 
with negligence in the operation of one of its trains at 
a station called Ashburn, Virginia, on September 18, 
1919, at which time the plaintiff suffered the loss of 
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part of one of his le.u:s. Tlie plaintitT was a tlairman 
on one of the work trains of the defeiulant and hoarded 
a ])assen^er train hound for Washini»ton or Kosslyn 
for the pui’pose of riding*' to llie ti*ain to which he was 
assiicned, which was located some distance east of 
Ashl)nrn towards Washington. The ])assen,i*er ti’ain 
made its rei^ular stop at Ashhurn, when plaint itT in¬ 
stead of remaining: thereon in safety, alii'hted while 
the train dischai’ged and to(»k on both ])ass(‘ni»ers and 
ha^i^aire, and then instead of hoai’dine: th(‘ train when 
it hacked into a sidin.e; to permit a west hound train 
to pass, he remained at the station conversing:. 

When the east hound ti*ain left the sidiniir, havini*; 
no further sto])s to make at the station, it pi'oceeded 
on past the station, the ])laintitf attempted to hoard 
the rear of the first car of the train, and either missed 
his footin^u:, or having: his hold broken, sli])])ed and fell 
ami the trucks of the second motor of the train ran 
over ])art of one of his leirs. 

After settiiii; forth his relationship with the com¬ 
pany and the surroundini*; facts the plaintiIf in the dec¬ 
laration sj)ecitically chari^ed as nei^lii;ence that “de¬ 
fendant’s emi)loyee and motorman, in violation of his 
duty as aforesaid,” oi)erated “the said car and train 
of the defendant at an unusually hi,i»:h and dangerous 
rate of sjjeed as the plaintiff was about to hoard the 
same and while the plaintilf was hoardin<i: the same.” 
{K. p. 5) 


STATEMENT OF FACTS. 

The defendant wtis a common carrier operating pas¬ 
senger trains between dhth and “^1” Streets, Wash¬ 
ington, 1). C., and Bluemont, Mrginia, and return. It 
also operated freight trains within the State of Vir- 
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but not into the District of Columbia. The plain¬ 
tiff sillied an aj)plication applying for employment by 
the defendant, which application was also signed by 
his fatliei-. (K. p. 56) He was nineteen years of age, 
and had been in the emi)loy of the company approx¬ 
imately twenty-eight days prior to the accident. Be¬ 
fore his employment he was a conductor on the Capital 
Traction Railroad in Washington. About four days 
prior to the accident he was put to work on what is 
known as a work train operated along the tracks of 
the defendant for the ])urpose of carrying material 
and keei)ing the road-bed in condition, his position on 
the train being that of flagman. The crew of that train 
consisted of a motorman, conductor, and the plaintiff 
as tlagman. (R. j). 47) 

On the day of the accident there was being operated 
fi-om Bluemont to Washington a passenger train con¬ 
sisting of thi’ee cars, namely, two motor cars and a 
l)a] lor car. This train was known as No. 12. The first 
imtlor car in which the motorman was seated was a 


combination car, the forward half being used as a com- 
])artment for baggage and mail, and the rear half for 
])assengers. H. F. Patterson was the motoi*man, T. i\[. 
Basciue, the conductor, (\ II. Schooley, the flagman, 
and Alexander T. Lunsford, also flagman on the rear 
watching the trolley to re])lace it on the wire if it 
jumped off. (R. j)p. 21, 58) On the same day the 
work-train to which the i)laintiff was assigned was 
opi‘rating on the road. No. 12, which was coming 
east from Bluemont to Washington, was scheduled to 
stoj) at Ashburn Station where a west bound train, 
known as No. 5, also was scheduled to pass on its way 
from Washington to Bluemont. The road of the de¬ 
fendant is a single track with appropriate sidings and 
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switcliin^ 2 :s at various points aloiii:: the line. At Ash- 
hurn there is a switch and sidini>: to the west of the 
station, and another switch and sidiiiij: to the east. 
When plaintiff’s work-train reached about (loose 
(’reek, to the west of Ashhurn, ])laintiff left his train 
on the orders of his conductor, for the pur])()se of 
tla^png Extra 300 that was suj)posed to he followinii: 
it, and was instructed hv his conductor to ride that 
train back to join his work-train. (H. ]). 85) Plaintiff’ 
rode from (loose Creek to Belmont Park, also west of 
Ashhurn, on Motor Xo. 301, where he claims he was 
directed hv his train master, who died before the trial, 
to ride Xo. 12, Patterson’s train, in order to catch u]) 
with his own train. Plaintiff boarded Xo. 12, and 
claims that he went forward and advised Patterson, 
the motorman, that there was a work-train ahead. (P. 
])p. 48, 50) Xo. 12 })ulled into Ashhurn, and j)lai]itiff 
instead of remaining: on the train ali.j^hted and went 
into the station (H. p. 51), while passengers were dis¬ 
charged and received. Xo. 5 was due to ])ass Xo. 12 
at the Ashhurn station, hut Xo. 12 could not ])roceed on 
and enter the east siding because of the pi*esence tliei'c 
of several freight cars, so Xo. 12 hacked into the west 
siding, and remained there until Xo. 5 came u]) to the 
station, loaded and unloaded its ])assengers, and then 
])roceeded west. Thereupon Bastpie, the conductor, 
threw the switch so that Xo. 12 could hack on to the 
main line. Schooley, the flagman, threw the dei-ail 
switch, and Xo. 12 proceeded down the main line 
toward Washington. When the derail switch was 
thrown, Xo. 12 came almost to a stoj) near Ashhurn 
station to pick u]) the flagman. There being no fur¬ 
ther business to be transacted at Ashhurn Station Xo. 
12 proceeded east, passing the station on its way to 


Wasliington, wlien the plaintiff, who had been in con¬ 
versation and at no time when he would have safely 
done so had made an effort to resume his place upon 
the train suddenly while No. 12 was in motion, at¬ 
tempted to juni}) on to the rear of the first motor, 
was thrown to the i>*round, and sustained the injuries 
complained of (H. pp. 59, 52). 

A motion for a directed verdict made at the conclu¬ 
sion of all of the evidence was overruled. As a con¬ 
sideration of the assi.<»:nment of error ])redicated on 
this action of the court below will retjuire a review of 
the evidence, further details of the occurrence will ap- 
})ear in the argument. 

ASSIGNMENTS OF ERROR. 

The Court erred as follows: 


1. In refusini;' to grant defendant’s motion for a di¬ 
rected verdict (Assignment of error No. 10). 

2. In refusing to admit in evidence the affidavit of 
Pauline 11. Bodmer (Assignment of error No. 8). 
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ARGUMENT. 

The Court Erred in Refusing to Grant Defendant’s 
Motion for a Directed Verdict. 


IMaiiitiff’s Assignment of Error No. 10 (inestions the 
propriety of the action of the court below in refusing 
to grant defendant’s motion to direct a verdict in its 
favor at tlie conclusion of all of the evidence. In su])- 
])ort of this motion it was and is claimed among other 
things that the defendant was not guiltv of anv negli- 
gence; that the inotorman of train \o. \'2 was not un¬ 
der any duty to slow uj) to permit the plaintitf to hoard 
the same while in motion; that if the* i)laintitf wav(‘d a 
red flag signal, as claimed hy him, this signal wlum 
given, was meant to bring tlu‘ train to a stop and not 
to slow up the train, and therefore Ilu‘ plaintit'f as¬ 
sumed the risk of hoarding the train while it was still 
in motion. (H. 81)) 

The plaintitV’s whole case is bottomed on the con¬ 
tention that although No. l‘J had loaded and unloaded 
all of its passengers before going into the west siding 
ami therefore had no further business at Ashburn 


Station which would reipiire it to slow up or come to a 
stop, yet he having waved a red Hag, it was the duty 
of Motorman Patterson to either bi-ing the car to a 
stop or slow down to an almost imperceptible speed to 
permit him to board the train, failure to do which was 
negligence chargeable to the defendant. And as a cor¬ 
ollary to this proposition it is further contended that 
the ])laintifl’ did not assume any risk when he attt‘mi)ted 
to board the train after the inotorman had not heeded 


the signal. The testimony offered by ])laintitT seems 
to be fashioned about the case of DeAtlv v. (’. (). 

P. H. 241 U. S. 310, although the facts of tliat case are 
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different as we will hereinafter show. Even this con¬ 
tention is based upon a douhtfnl state of the evidence 
as tlie record will disclose. 

The plaintiff himself, in order to present some justi- 
tication for leavini*’ the train at Ashhurn Station and 
reniainini^ off of the same after it had started back 
toward the sidini*’ to he i)repared to proceed toward 
\Vashin<;ton without makiiii;’ any further stoi)s, testi- 
lied in substance that he went into the waiting room 
to ^i»et information fi’oin the telegrapher and station 
agent as to the location of his work train and that he 
was delayed in getting that infoi'ination because the 
station agent was busy handling express (K. ]3p. 51- 
52). This ex])lanation is extraordinary as the sta¬ 
tion agent, Salfell, testitied to facts which could not he 
contradicted, namely: that he did not know where the 
work train was, he had no way of knowing where it 
was and it was not })art of his duty to keep in touch 
with work trains along the road. In other words, work 
trains are outlaws on the road, and the crews are 
charged with the duty of keej)ing the line clear for 
scheduled passenger and freight trains. He also denied 
that McIMierson had asked him about the whereabouts 
of his work train. On cross-examination Saffell fur¬ 
ther testitied that the only train sheet he kejjt was a 
record of tirst-class passenger ti’ains and ordinary 
freight trains (11. j). (ib). The plaintiff also testified 
that when No. 12 pulled out of the west end siding and 
started down the main line, he took up a |)osition with 
his right foot on the rail and waved his red flag; “that 
the red flag meant to stoj);'' that the motorman did not 
stoj) or indicate any intention of stopping; “nor did 
he slow down; that when the train was within twenty- 
five feet of witness [plaintiff’J he stepped aside” (K. 
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p. 52). In an eiuleavor to excuse his act in attempt¬ 
ing to board the train travelinjj: at a rate of speed tliat 
he now claims was excessive under the circumstances, 
lie further testified, “that from the direction witness 
was looking he could not tell how fast the tiain was 
coming, hut judged the sjieed was safe to g(‘t on fi*om 
the position that he stood” (1\. p. 52). When jilaiiitilT 
found that the train was not going to stop he claims he 
stuck his flag in his jiocket and braced himself as the 
first coach came along and made the attempt to g(‘t on 
and missed. He claimed further that he ran with the 


car and reached with his left hand, miss(‘d with that 
hand grabbed with his right hand which just sli])])ed 
off, that his left hand broke the grij) he managed to 
catch with his right. He made three or four steps 
with the train and reached for the step with his right 
foot, missing the step just by the edge, Jtis toe slipphuj 
off (H. ])p. 52-53). 

It will he noticed that he claimed he could not judge 
the speed of the car from his iiosition, although he 
ofTered the testimony of Halph W. Haveiiner as to 
the speed of the car, Haveiiner at the time standing 
in approximately the same position, he testified that 
he “was close enough to McPherson to touch him” 
(K. p. 4-1). The witness, Haveiiner, further gave testi¬ 
mony tending to show that McPherson was standing 
on the jilatform near the track and had a red Hag in 
his ])ocket and as the train came towards him he un¬ 
folded it and held it in front of the train; that Mc¬ 
Pherson went in front of the train and remained there 


until the train got so close it would have run over him 
had he not gotten out of the way. This testimony, how¬ 
ever, was considerably weakened on cross-examination 
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testified that he was standing twenty feet north of 
^IcPherson at the time, about eight or ten feet from the 
track, and McPherson stood about three or four feet 
from tlie track when he went to get on (K. p. 42). 
Plaintitf also called Ernest W. Smith who, with Haven- 
ner and the witness Mills (K. p. 33) constituted the 
crew of the freight train on the east siding. Smith 
claimed that he saw McPherson with the flag in his 
hand signalling to the approaching train No. 12 and 
further testified that ‘Svhen a flagman waves a red flag 
in front of a train it means to stop the train; that this 
ti-ain did not stop nor did it slow down.” (H. p. 30) 
Mills testified that he saw plaintiff at the station Jtc 
tJihiJxs with a flag in his hand when No. 12 was leaving 
the switch, lie did not corroborate plaintiff’s claim 
that he waved his red flag. (H. p. 33) 

The foregoing is the only testimony tending to pre¬ 
sent a premise for the legal proposition relied upon 
by the plaintiff. Plaintiff did call as a witness Alex¬ 
ander T. Lunsford whose testimony was substantially 
the same as the testimony of the many witnesses of the 
defendant, namelv: that when No. 12 had l)acked out 
on the main track and was ])roceeding eastward toward 
AVashington, McPherson “came out of the waiting 
room door and rushed for the train;” that when he saw 
McPherson coming out of the waiting room door and 
move toward the track the front end of the first motor 


was about opposite the station; that when he saw Mc- 
])herson he was midway between the telegraph window 
and the track; his hand was outstretched and the next 
he heard was some lady screaming. (R. p. 24) 

The testimony of the crew of No. 12 was all to the 
effect that plaintiff rushed toward the train to board 
the same after the front of the first motor had passed 
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the point where he had been standing or had come from 
and that he did not give the signal he claimed. 

Patterson, the motorman, testilied that he lirst saw 
McPherson standing at Belmont Station; he did not 
see McPherson do anything after that. (K. pp. oS, bP) 
After No. 5 came up and proceeded west, Basque threw 
the switch when they were opposite the derail switch, 
he came almost to a sto}) to i)ick up the llagmau and 
then came out on the main line and proceeded on to 
Washington. (K. j). 50) As he passed the station at 
Ashhurn, he saw ladies and girls standing at the wait¬ 
ing-room door. Up to the time he passed the station 
lie liad not seen McPherson since he saw him standing 
on the station platform at Belmont. McPherson did 
not come out to the track and wave a nul Hag at him. 
As he was passing the station, the conductor called to 
him that someone had fallen underneath the train, 
whereujioii he immediately threw on the emergency. 
(H. ]). (iO) Patterson denied that at any time after he 
left Belmont station, the plaintiff came up to his end 
of the car and spoke to him. (1\. j). 5S) 

Basijue, who at the time of the giving of his testi¬ 
mony was not in the employ of the defendant, testilied 
that when the train came to a stop at Belmont Park, 
he was standing on the rear of the lirst motor; that 
McPherson got on the rear of the first motor with a 
lady (K. p. 70); that McPherson had a Hag in his hand 
and he, Basque asked him what he was Hagging and if 
it was No. 12, he had better go up and tell the motor- 
man hut McPherson said he was not Hagging that 
train; that the Hag was rolled up around a stick (K. j). 
71). He further testified that the passenger ])art of 
the first motor was separated from the baggage and 
mail compartment where the motorman sits, by a solid 
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partition in the middle of which was a solid door, with 
an air-closing device on it (K. p. 70); that neither at 
tlie time tliat tlie train stopped at Belmont nor after 
leavine: Belmont did McPlierson occupy the baggage 
room witli him (H. p. 71); that when No. 12 was pro¬ 
ceeding down past Ashburn station, he was standing 
in the baggage car door wliere he stood all the way 
down past tlie station; that when they pulled down 
by the station his attention was attracted by McPher¬ 
son running from around the tiay-window trying to 
catch the train at which time the front part of the train 
wliere the motorman was seated was ])ast the line of 
vision of McPlierson; that McPherson ran after tlie 
train, grabbed, missed Ids liold and fell. (K. pp. 71, 72) 
Schooley testified that when McPherson got on at 
Belmont he boarded the rear of the first motor and 
stayed on the step, riding on the step from Belmont to 
Ashburn; that as the train was jiassing Ashburn sta¬ 
tion, he saw McPherson come running from the sta¬ 
tion and the next thing he saw was McPherson hung up 
biuieath tin* wheels. (P. ]>. (SO) 

In addition to this testimony, two young ladies, Paul¬ 
ine 11. Bodmer and Mrs. Milton Caylor testified (R. ])]). 
02-77) in substance that they were standing together 
at the ])latform; that they knew McPherson and on this 
occasion McPherson was standing talking to them 
when No. 12 came down the main line ])roceeding to¬ 
ward AVashington and after the front of the first coach 
passed the station AlcPherson left them and started 
running to catch the train. (R. pj). 63-78) 

Delmer M. Corbett, a young school boy who was at 
the station at the time, also testified that he saw Mc- 
I^herson go over and talk to the witnesses, Bodmer and 
Caylor (nee Dove Downs); that McPherson had his 
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back to the track (K. p. 86), and that as tlie train 
passed the station he saw McPherson run for the train 
from in front of the white waiting room, ^rab hold on 
the train and slip; that McPherson ran straight from 
where he had been talking to the girls. (K. ]). 87) 

Over the objection of defendant, the witnesses for 
the plaintiff were permitted to testify that it was the 
duty and custom of the llagineii on the defendant rail¬ 
road to jump on moving trains on nliich the if worked. 
It will be noted, however, that all of this testimony 
related to the boarding of moving trains to which the 
flagman was attached as a member of the ci'ew. 

The testimonv in this case further shows undeniablv 

» • 

that McPherson was not a member of the crew of Xo. 
12; had no duties to perform on that train; was using 
the train as a convenience to return to his own work 
train; that Xo. 12 had discharged and taken on all pas¬ 
sengers at Ashburn Station before going into the west 
siding for the very j)ur])ose of facilitating the move¬ 
ment of trains and being ready to j)roceed down the 
line toward Washington without any further stoj)s 
at Ashburn after Xo. 5 had passed through, and but 
for the fact that there was a work train in the east 
siding, Xo. 12 would have proceeded into that siding 
rather than the west siding in order to be in a j)osition 
to continue its trip more (piickly without again passing 
Ashburn after Xo. 5 passed. 

It is an elementarv rule in the law of torts that in 
order to hold a defendant for damages, it must be 
shown that a duty was owing to the plaintiff by the 
defendant which has been breached, to his injury. In 
this case it is argued by plaintiff that the motorman, 
under all of the circumstances as disclosed bv the evi- 

ft 

dence, owed to plaintiff the legal duty of slowing up 
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his train to such a speed as to render it reasonably safe 
for liim to board the train while in motion. If the 
facts of this case do not impose this le^al obligation 
upon the motorman, then his failure to practically 
bring his train to a speed approximating the stride of 
a pedestrian would not he negligence and the attemjit 
of the i)laintillf to hoard the train under the circum¬ 
stances would make him the author of his own misfor¬ 
tune. 


The plaintitT has heretofore relied upon the case of 
C. & (). Railway Co. vs. DeAtley, 241 U. S., 310, as an 
authority imposing this legal duty on the defendant. 
That case, however, is essentially dilTerent from the 
case at bar. DeAtlev was head hrakeman on an inter- 
state freight train. When that train reached a station 
called S})ringdale, his train engineer directed him to 
go to a railway telephone to ascertain the whereabouts 
of a i)assenger train. DeAtley was unable to procure 
this information and so reported to his engineer. He 
thereupon got into the cabin of the locomotive and 
])roceeded to a ])oint known as F. G. Cabin where his 
ti*ain sto])ped for coal and he was then directed to go 
forward to the cabin to ascertain the whereabouts of 


the passenger train. He went forward and procured 
this information. He then descended to the platform 
beside the track and saw his train approach. When 
his train reached the platform he attempted to board 
the engine. He could not correctly judge the speed of 
the train, but it api)eared to be going slowly enough 
for him to get aboard, and in attempting to do so, his 


foot slipped and loosened his hold so that he fell be¬ 
neath the wheels of the tender and his arm was cut off. 


He had been employed as brakeman about six weeks. 
To use the language of the court: 
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“The case went to tlie jury under instructions 
makinii: defendant’s lia])ility dependent upon 
whether the engineer, with knowledge of plain¬ 
tiff’s presence at the telegra})h tower n})on busi¬ 
ness connected witli the operation of the train, and 
with knowledge of his ])nr])ose to hoard the train, 
negligently operated tlie train at such a rate of 
s])eed as to make ])laintiff’s attempt to hoard it 
nnnsnally hazardous, (p. 313) 


Throughout the opinion of the court, the facts that 
the ])laintiff was a member of the crew of the train, 
was “upon business connected with the operation of 
the train,’’ could be seen i)y the engineer who was 
charged with the knowledge of the fact that the ])lain- 
tilY must board the train, and that })laintiff had a right 
to ])resume that the engineer would exercise reason¬ 
able care for his safety, are stressed. For instance, 
the court at page 315 says: 

“If those operating the train in (piestion knew 
that plaintiff intended to board it at that point,— 
and the verdict is to that effect,—the jury was 
warranted in tinding that ])laiutiff had a right to 
expect that the train would be moving at a moder¬ 
ate rate of s])eed such as would enable an ordina- 
rilv careful brakeman to get on with reasonable 
safety; and this u])on the ground that, as head 
brakeman, ])laintift’ had the right,—indeed, that it 
was his duty—to get upon the engine, since other¬ 
wise the train would be left without a head brake- 
man and the engineer without the information re- 
<iuired for the safe operation of the train. * * *»» 


Again the Supreme Court concedes the reasoning of 
the Court of Appeals in the following language: 

“The Court of Appeals reasoned that plaintiff’s 
duties required him to be upon the passing train; 
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that if he failed to board it he would be left behind; 
that he had a rij>:ht to assume the engineer would 
run the train at a speed that would enable him to 
get on in safety. * * *” (p. 317) 


In the case at bar, plaiiititf was not a member of 
the crew; any information that he claims he procured 
from the station operator at Ashburn was not neces¬ 
sary to the operation of No. 12; he was merely riding 
No. 12 as a matter of convenience; and all of the testi¬ 
mony is to the effect that if he waved the red flag it 
was a danger signal—a signal to stop, not a signal to 
slow down for the i)urpose of boarding the train. Fur¬ 
thermore, there was no necessity, urgent or otherwise, 
for plaintitY to risk injury to board this train. If his 
testimony is to be given credence, he had already told 
Jhitterson, the motormaii that there was a work train 
ahead. This, of course, was unnecessary as he was not 
directed by his conductor to flag or notify a regular 
I)assenger train. lie had already flagged Extra 300 
and there is no evidence in the case to show that any 
additional j)recautions were exj)ected of him as a flag¬ 
man. 

It is fundamental in the operation of railroads that 
a flagman is under a primary duty to care for him¬ 
self and that the motoiman or engineer has a right to 
assume that he will act accordingly. This is illustrated 
by the case of Southern Railway Company vs. Gray, 
Admx., 241 U. S. 333. In that case Gray, a flagman, 
was ordered to flag an approaching passenger train. 
It was his dutv with a red and white lantern in hand 
to go forward and place torpedoes on the track at dif¬ 
ferent intervals. He failed to do this, but after hav- 
ing gone forward about three-quarters of a mile he 
set the lanterns on the track and lay down with his 
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head on a cross tie and went asleep. The passenger 
train coming along struck and killed him. The en¬ 
gineer saw the lights and blew a tlagman’s signal. 
When he saw the body he put on the brakes and turned 
olT the steam and did everything possible to check 
the train. 

The Court held that a motion to dismiss the case 
should have been granted. And speaking of the duty 
of the engineer to the brakeman said: 

“Negligence by the railroad com|)any is essen¬ 
tial to a recovery; and there is not a scintilla of 
evidence to show this under the most favorable 
view of the testimonv urged bv counsel for de- 
fendant in error. When it first became possible 
for the engineer to see signal lights 1254 feet away 
he had a right to suj)])ose the brakeman was staiul- 
ing there on guard. Immediately, he says, a cus- 
toinarv signal was sounded. No dutv to the brake- 
man demanded an instant effort to stop the train, 
—the indicated danger was more than half a mile 
awav. 


Tliat case is j)ertinent in that it stresses the propo¬ 
sition that as Patterson, the motorman, owed no duty 
to McPherson he could not be charged with negligence 
until he had become aware of his i)eril and then had not 
exercised ordinary care to avoid injury to him. The 
j)eril in this case first arose when McPherson delib¬ 
erately attemj)ted to board this moving train to which 
he was not attached as a member of the crew, after he 
was out of sight of Patterson and, of course, the first 
indication that Patterson had as to this peril was when 
Basque called to him and then he immediately applied 
the emergency brakes. 

As heretofore pointed out, the alleged red flag signal 
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called solely for a stop of the train as it, in the nature 
of thinics, tended to indicate danger. If the signal was 
given and Patterson disregarded the same, there is 
still nothing in the testimony upon which it can be 
found or inferred that McIMierson had a right to as¬ 
sume that ihitterson having disregarded a signal for a 
stop would nevertheless slow up the train in order to 
j)erniit him to more safely hoard it. Therefore, his act 
in attempting to board the train after Patterson had 
disregarded the only signal that he could he said to 
have gotten, was a voluntary act the consecpiences of 
which would he chargeable solely to ^IcPherson, as 
nothing thereafter could have been done by Patterson 
which would have avoided the injuries comj)lained of. 

It is also the law that when an employee uses any 
part of the railroad for his own convenience he as¬ 
sumes the risk of injury from negligence on the part of 
train employees in failing to maintain a look out for 
him. 

In C. and O. K. P. vs. Nixon, Adm., 271 U. S. 218, 
Nixon was a section foreman upon the defendant’s 
railroad and his duties required him to examine the 
track and keep it in proper repair. When inspecting 
the track he used a three-wheel velocipede. He had 
obtained permission from his immediate superior to 
use the machine also in going to his work from his 
house about a mile distant over a part of the track that 
was in his charge. His actual working hours started 
at 7.00 in the morning. At half-past six on the day of 
his death, he started out as usual and was killed five 
minutes later by a train that overtook him. The jury 
found that the engineer and fireman of the train were 
not on the lookout and the question was specifically 
raised as to whether the defendant owed to the de- 
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ceased a duty to keep a lookout, or wlietlier, on the 
other hand, the deceased took the risk. The Court in 
finding that the risk was assumed hy the decedent said: 


“It* the accident had hai)pened an hour later 
when the deceased was inspectiiiii: the track, we 
think that there is no doubt that he would he held 
to have assumed the risk, and to have understood, 
as he instructed his men, that he must rely upon 
his own watchfulness and keej) out of the way. 
The railroad company was entitled to ex])ect that 
self-protection from its employees. ♦ * (Cit¬ 
ing: cases) (H. p. 219) 


The Court further held that the ])ermission to use 
the velocipede in i;’oin,u: t(> work did not make the ohli- 

i^ation of the railroad comj)any any i*reater than it 
would after he i>ot there. In other words, the permis¬ 
sion not only extended the ri^ht of the decedent hut 
also the risks assumed. 

As is shown hv the testinionv in the instant case, 
McPherson was usini;' No. 12 as a matter of conveni¬ 
ence to j*et hack to his train. He had done all that he 
could do to ])rotect his train in so far as it needed any 
j)rotection. And to a^\i>:ravate tlie situation we tind 
that McPherson, instead of remainin.i:: on the train 
when it reached Ashhurn and doiii*;- that which was 
recpiired of j)asseni»ers, he leaves the same for a pur- 
])ose which cannot he assumed as a fact in the case 
because of the practically conceded method of opera¬ 
tion, to procure allei^ed information and instruction as 
to the whereabouts of his work train. In this case 


there is nothiny; tendiny^ to contradict the exj)licit testi¬ 
mony that Satl’ell, the station master at Ashhurn, 
had no means of knowing: the whereabouts of ])lain- 
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ill touch with such work train; that there was no tele- 
j)hone communication or facilities provided for same 
and therefore, that the plaintitf could not have in fact 
sou<»ht such information nor received the same. 

It is always the duty of a tlaii:man to keep alert for 
his self-jirotection and it is a rii;ht of the trainmen to 
rely upon his performinii: that duty. In Kllis^ Admr. 
vs. Khiilroad Comiiany, 155 Ky. 744, in which a directed 
verdict for the defendant was affirmed, the Court said: 


“While it was Ellis’ dutv to thm* easthound 

• c» 

trains, still to iiroperly perform his duties he 
should have kept alert and awake so that even if 
upon the track, he could have removed himself 
from danger of a train althouj'h coniini»‘ from the 
other direction. When a tla^man is sent out to 
watch foi* trains and warn them of dan<;er, the 
comjiany and its trainmen have a right to presume 
that he will not only watch for trains hut also for 
his own safetv and his failure to do this is his own 
negligence and he cannot recover of the company 
for an injury which he received by reason of his 
neglect, unless his jireseiice and jieril were discov’- 
ered hv those in charge of the train in time to 
avoid striking him by the exercise of ordinary 
care, * * * ])ut these calculations should be made 
from the time his hel])less condition was discov¬ 
ered, not necessarily his presence * * * if one’s 
death is caused solely by his own negligence he 
cannot recover under either the state law or the 
Federal Employer’s Liability Act.” 


In conclusion we res])ectfully submit that the plain¬ 
tiff, by all of the testimony in the case, when he at- 
temj)ted to board the train assumed the risk that was 
obvious at the time, viz.: boarding the train traveling 
at the speed testified to by his witnesses. 
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Let iis measure the distance according to the record 
tliat the train traveled before ])laintitf attempted to 
hoard the same and at a time when the ])laintiff would 
he in a position to judge the speed as accurately as any 
of his witnesses. PlaintitY testified that as the car was 
approaching his right foot was on the rail and he 
waved the flag; “///«/ Patterson did md stop or indi¬ 
cate anp intentio}t <d stoppinp, nor did he sloir down; 
that when the train was within 20 feet of witness he 
stepped aside” (H. p. 52). 

The witness Huingarner testified on behalf of the 
l)laintitY that each of the motors on train Xo. 12 was 
50 feet over-all in length (H. p. 21). Plaintiff further 
testified in effect that after the first motor had passed 
him he found that the train was not going to stop and 
ran with it some distance, in the following language: 


“When 1 found that the train was not going to 
stop 1 stuck my flag in my pocket the best 1 could 
to get on and braced myself as the first coach came 
along, the rear of the second coach I made an at- 
temi)t to get on. I missed.” (K. p. 52) 

Again he testified: 

“That he ran with the car and reached with his 
left hand, missed with that hand and his right 
hand just slii)ped otf” (H. ]). 52). 

Again: 

“I managed to catch with my right hand and 1 
made three or four ste])s with the train and 
reached for the step with my right foot, missed the 
step just by the edge.” (H. p. 53) 

It would seem to be the reasoning of the Supreme 
Court in the DeAtly case, supra, that when an object 
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is moviiii]: toward a person, it is difficult to ascertain the 
speed and it may not be neglect as a matter of law for 
a ])erson in that position to attempt to hoard the mov- 
inu: train. In this case, however, the plaintiff accord- 
iiii;- to his testimony step])ed aside when the train 
was still 25 feet away, thereby putting him in a posi¬ 
tion to judge the speed of the train and he was in that 
])osition not only during the time recpiired for the train 
to cover that 25 feet, hut also while the 50 feet over¬ 
all of the train was ])assing him, and he was also taking 
from three to four steps in running to endeavor to 
hoard the same. This would make the train traveling 
at least 75 feet ])lus the 0 or 12 feet that it traveled 
while he was running, or a total of from 84 to 87 feet. 
Such was not the condition in the DeAtly case, wherein 
the Supreme Court ])ei*mitted the jury to pass upon the 
(piestiou of the assumj)tion of risk on the part of 
DeAtly in attempting to hoard the train. 

The plaintiff accentuates his knowledge of the speed 
of the train and the fact that it was not being operated 
in a manner to permit him to hoard it safely, when he 
specifically testified that he realized it was not going 
to stop, tucked his flag away in his pocket to give him 
better opportunity to use his hands, braced himself 
for the purpose of hoarding the train and then ran 
three or four steps to endeavor to accomplish that 
juirpose. 

In conclusion, it is respectfully submitted first, that 
there is no testimony in the case upon which the jury 
could find or infer that the railroad company was 
guilty of negligence as charged in the declaration, viz.: 
that Xo. 12 was being operated at a high or excessive 
rate of speed under all of the circumstances; and sec¬ 
ondly, that the record does show affirmatively that the 
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])roximate cause of tlie injuries complained of was the 
iie.u:li.u:ont act of the plaintitT when he assumed to l)oard 
the train at a time when his own testimony would tend 
to show that it was danj^erous and also in a manner 
that would ])reclude any findin.sj: that the motorman of 
the train was aware of his peril when it arose. 


The Court Erred in Refusing to Admit in Evidence the 
Affidavit of the Witness Pauline Bodmer. 

This objection is made the basis of Assignment of 
Hrror Xo. cS. 

()n direct examination this witness had testified that 
she was talking to McPherson when the train came 
down the line, that when the motorman’s end had 
passed the bay window McPherson, whose back was 
toward the track, ran to catch the train and that when 
he started toward the ti’ain the front of the first coach 
had j)assed the hay window; that the train was not 
going V(‘ry fast, not over 10 miles an hour and that as 
it came down towards the station, McPherson did not 
stand in front of it and wave any fiag; that she did 
not see any signal given at all; that McPherson did not 
go out to the track just as it came up (H. p. (13). On 
cross-examination, ])laintitT for the first time (jues- 
tioned the witness as to an affidavit that she made on 
Aj)ril (), 1022, before a Notary named Victor K. Hard¬ 
ing. She was asked if she stated in that affidavit, “I 
turned my back when he left me to board the train, but 
turned around facing him again just as he attempted 
to board the train” (H. p. (14), and admitted same. 
Her attention was also called to the statement in the 
said affidavit that she could not say what exact mileage 
the train was running (R. p. 63). 
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On redirect examination, it was developed that Mr. 
McPherson’s father asked her to ^ive this statement 
relative to the accident and she advised him she would 
tell all she knew, which she did; that her statement was 
taken down and reduced to writ ini? by the notary, Mr. 
llardini;-, and that Mr. McPherson, Sr., asked the (pies- 
tions and the notarv wrote the affidavit which she 
sii>*ne(l. A ])art of the contents of the affidavit having 
been read to the witness and the witness (|uestioned 
with reference to the same, defendant then asked on 
redirect examination the followiiii;’ (|uestion: 


“1 want to ask von whether von said this to Mr. Me- 

V » 

Pherson, Sr., ‘1 cannot say how fast the train was run- 
nine’, but 1 think I could have boarded the train mv- 
self’.” 

This (piestion was objected to by the plaintiff and 
the objection sustained (H. j). (i4). Thereupon counsel 
for the defendant otTered the affidavit to which offer 
objection was made and it was si)ecifically stated by 
defendant that the olTer was made because ])laintitf’s 
counsel had asked witness what she said in her affi¬ 
davit about speed and it was for the purpose of clear¬ 
ing:: up l^arts of the affidavit referred to by plaintiff’s 
counsel. This motion was overruled bv the Court and 
exceptions noted (P. p. 65). 

It is thus seen that the witness on direct examina¬ 
tion had testified that the train was not Kuine: very fast. 
But bein,«: (piestioned on this statement on cross-ex¬ 
amination it tended to show that she could not ascer¬ 
tain the mileage the train was running at, although 
on direct examination she stated it was not going over 
10 miles on hour. The cross-examination on the ex- 
parte affidavit having tended to weaken her testimony 
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on direct and beinj:: obviously introduced for the piir- 
j)ose of discrediting tlie witness, it became important 
to have placed before the jury any other statements in 
the same athdavit which would tend to explain the 
statement specitically imiuired of j)laintilT\s counsel. 
It was for this reason that the witness was asked 
whether or not she did not further state in the atli- 
davit, “I cannot say how fast the train was runnini^, 
but I think I could have boai'ded the train myself— 
at which point the objection was made by j)laintiff. 

The elementary rule of law is stated in 40 (\vc. i)ai'e 
275 as follows: 


“Where a contradictorv statement has been 
shown, the party who introduced the witness is 
entitled to show the entire conversation in which 
such statement was made, or, when the statement 
was made when testifvimc as a witness, entire tes- 
timonv i»iven bv the witness on that occasion, or 
where the statement was made in writine; to read 
the entire writini^, so far as connected with or ex- 
l)lanatory of such statement, in order to show that 
the former statement, or testimony of the witness, 
taken as a whole, is not necessarily inconsistent 
with his present testimony.” 


This statement of the law is supported by a lar^e 
number of cases which upon examination will be found 
to be in point. 

For the reasons herein assis»:ned, it is respectfully 
submitted that the Court below erred and that the 
judgment should accordingly be reversed. 

Kespectfully submitted. 
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Attorneys for Appellant. 




